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Central Law Journal. 


ST. LOUIS, MO., NOVEMBER 30, 1894. 


The opinion of Mr. Justice Harlan in the 
case of People v. Eno, is a valuable contri- 
bution to the law as tothe power of Federal 
Courts and judges on habeas corpus, and 
very forcibly states the ground upon which 
and the time when a Federal Court will as- 
sume jurisdiction in such proceeding by way 
of review of the action of a State court. This 
case was an appeal from the Circuit Court of 
the United States wherein the appellee pre- 
sented his petition for a writ of habeas cor- 
pus, alleging thas he was restrained of his 
liberty by the warden of the city prison in 
New York city; that he had not been com- 
mitted and was not detained by virtue of any 
judgment, decree, final order or process; 
that the cause or pretense of such restraint 
was Certain bench warrants issued upon in- 
dictments against him in the Court of Gen- 
eral Sessions of the Peace of the city and 
county of New York; and that those indict- 
ments, copies of which are exhibited with the 
petition, charge him with the commission of 
certain offenses over which that court ‘‘has 
not and never has had jurisdiction.’’ The 
relief asked was that the petitioner be dis- 
charged from the custody of the State au- 
thorities. 

The Circuit Court held that the several of- 
fenses of which the defendant was indicted 
were cognizable under the authority of the 
United States, and that the jurisdiction 
vested in the courts of the United States to 
punish them was exclusive of the courts of 
the State; and for that reason it was ad- 
judged that the accused was restrained of his 
liberty in violation of the constitution and 
laws of the United States. He was conse- 
quently discharged from custody. 

This judgment is now reversed by the 
United States Supreme Court with direction 
to dismiss the suit and remand the accused 
to the custody of the State authorities. 


The circumstances under which a court of 
the United States is at liberty upon habeas 
corpus to discharge one held in custody un- 
der the process of a State court was con- 
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sidered by the Supreme Court in Hx parte 
Royal, 117 U. S. 241. It was there held 
that congress intended to invest the courts 
of the Union and the justices and judges 
thereof with power, upon writ of habeas cor- 
pus, to restore to liberty any person within 
their respective jurisdictions who is held in 
custody, by whatever authority, in violation 
of the constitution or any law or tredty of 
the United States; that the statute contem- 
plated that cases might arise when the power 
thus conferred should be exercised during 
the progress of proceedings instituted against 
the petitioner in a State court, or by or un- 
der the authority of a State, on account of 
the very matter presented for determination 
by the writ of habeas corpus. Butit was 
adjudged that the statute did not impera- 
tively require the Circuit Court by writ of 
habeas corpus to wrest the petitioner from 
the custody of the State officers in advance 
of his trial in the State court; that while the 
Circuit Court of the United States has the 
power to do so, and could discharge the ac- 
cused in advance of his trial, if he be re- 
strained of his liberty in violation of the Na- 
tional Constitution, it is not bound in every 
case to exercise such power immediately 
upon application being made for the writ. 

The same doctrine was laid down in Ex 
parte Fonda, 117 U. S. 516, where a writ of 
habeas corpus was asked for upon the ground 
that the offense for which he was tried by 
the State court of Michigan was covered by 
the statutes of the United States and exclu- 
sively cognizable by the Federal Courts. The 
later case of In re Loney, 134 U. S. 372, 
wherein the writ of habeas corpus was granted 
was a recognized exception to the general 
rule, the case being one of urgency and in- 
volving in a substantial sense, the operations 
and authority of the general government. 


The court in the Eno case held in accord- 
ance with its previous rulings that whether 
the offenses described in the indictments 
against Eno are offenses against the State of 
New York and punishable under its laws, or 
are made by existing statutes offenses also 
against the United States, and are exclusively 
cognizable by courts of the United States ; 
and whether the same acts, upon the part of 
the accused, may be offenses against both 
the national and State governments and pun- 
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ishable in the judicial tribunals of each 
government, without infringing upon the con- 
stitutional guaranty against being twice put 
in jeopardy of limb for the same offense ; 
these are questions which the State court of 
original jurisdiction is competent to decide 
in the first instance; and its obligation to 
render such decision as will give full effect to 
the supreme law of the land and protect any 
right secured by it to the accused is the same 
that rests upon the courts of the United States. 
When the claim of the accused of immunity 
from prosecution in a State court for the of- 
fenses charged against him has been passed 
upon by the highest court of New York in 
which it can be determined, he may 
then, if the final judgment of that court be 
adverse to him, invoke the jurisdiction of the 
Supreme Court for his protection in respect 
to any federal right distinctly asserted by 
him, but which may be denied by such judg- 
ment. 








NOTES OF RECENT DECISIONS. 


PRINCIPAL AND SuRETY—Bonp ror Fipe.- 
1Ty oF EmpLoYEE—ApmIssION OF ReEcH@PTS.— 
In Supreme Council Catholic Knights v. 
Fidelity Casualty Co., 63 Fed. Rep. 48, de- 
cided by the United States Circuit Court of 
Appeals for the Sixth Circuit, it appeared 
that on the reappointment of the treasurer of 
a beneficial association for a new term, a 
surety company gave to the association its 
bond to make good ‘‘such pecuniary loss, if 
any, as may be sustained by the employer 
by reason of fraud or dishonesty of the em- 
ployed in connection with the duties referred 
to, amounting to embezzlement or larceny, 
which was committed and discovered during 
the continuance of said term, or any renewal 
thereof.’’ It was held that entries, receipts, 
and reports made by him during the life of 
the bond, in the ordinary course of his duty 
as treasurer, charging himself with certain 
items, were not conclusive against the surety 
as to the time when such items were received, 
there being no circumstances creating an es- 
toppel in pais. It appeared also that obliga- 
tions of the association, which should have 
been paid by the treasurer during his former 
term, were carried forward by him into his 
new term, and paid out of current receipts. 





It was held that, as such obligations were not 
discharged when assessments were made suf- 
ficient to meet them, but continued obliga- 
tions until paid, their payment out of funds 
of the association did not amount to embez- 
zlement or larceny committed during the new 
term, and the surety was not liable for the 
misappropriation. The following is from the 
opinion of the court. 

There has been a wide difference of opinion enter- 
tained by American courts as to the conclusiveness of 
official reports, or entries made by public officials in 
the ordinary course of official duty. There is a re- 
spectable line of authority, beginning with the case of 
Baker v. Preston, 1 Gilmer, 235, holding that such en- 
tries and reports are conclusive both upon the official 
making them and sureties upon his official bond. 
That case involved the liability of the sureties upon 
the bond of a State treasurer who at the beginning of 
asecond term had on hand, according to his own 
books, a large balance brought forward from a pre- 
ceding term. The sureties were held concluded by 
the book balance thus brought forward, and not suf- 
ferred to show that in ffct the balance on hand was 
much less, by reason of a defalcation committed dur- 
ing the former term, and not appearing upon the 
books. The decision was by a divided court, Judge 
White dissented ina very able opinion, based upon 
the total want of authority to support the conclusion 
ofthe court. The decision has been much criticised 
in subsequent opinions of the Virginia Supreme Court. 
Munford vy. Overseers, 2 Rand. 314; Craddock y. 
Turner’s Adm’r, 6 Leigh, 116. It has been followed 
in State v. Grammer, 29 Ind. 530; Morley v. Town of 
Metamora, 78 Ill. 394; City of Chicago v. Gage, 95 Ill. 
593; Boone Co. v. Jones, 54 Iowa, 699,2 N. W. Rep. 
987, and 7 N. W. Rep. 155,—and perhaps others. The 
doctrine has been repudiated, and such reports and 
entries held to be only prima facie evidence, and open 
to contradiction, by a decided weight of judicial 
opinion. U.S. v. Eckford, 1 How. 250; U.S. v. Boyd, 
15 Pet. 187; U. S. v. Boyd, 5 How. 29; Ar- 
kansas vy. Newton, 33 Ark. 277; Bissell vy. Sax- 
ton, 66 N. Y. 55; Mann v. Yazoo City, 31 Miss. 
574; Hatch v. Attleborough, 97 Mass. 537; Nolley v. 
Callaway Co.,11 Mo. 447; Nevada v. Rhoades, 6 Nev. 
352; Townsend y. Everett, 4 Ala. 607; Vivian v. Otis, 
24 Wis. 518. 

Undoubtedly, there may occur cases in which the 
official should be estopped by his entries and reports, 
in consequence of special circumstances appearing 
constituting an estoppelin pais. In such cases the 
surety would be bound by the evidence which con- 
cluded his principal. But such estoppel could only 
arise under bonds conditioned for the faithful dis- 
charge of the duties of the office. Some of the cases 
cited above as following Baker v. Preston were in 
part based upon facts constituting estoppel in pais. 
So, under bonds obligating the surety for the faithful 
discharge of official duty by his principal, the evi- 
dence offered to show fabricated entries or false re- 
ports may show such official dereliction or fraud as 
in itself would constitute a breach of the obligation of 
the bond. Such was the case of U. S. v. Girault, 11 
How. 22,—acase which counsel for plaintiff have 
urged was in conflict with U. S. v. Boyd, 5 How. 29. 
The opinion in each case was by Mr. Justice Nelson, 
and, when rightly understood, is in harmony and in 
accord with the earlier case of U. S. vy. Eckford, 1 How. 
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250. In the case last cited the suit was upon the bond 
of acollector who had succeeded himself, and stood 
charged, when the bond in suit was given, with large 
balances, which were carried forward in subsequent 
reports ascash on hand. As tothe effect of such 
charges, the court said: ‘The amount charged to 
the collector at the commencement of the term is only 
prima facie evidence against the sureties. If they 
can show by circumstances or otherwise that the 
balance charged, in whole or in part, has been misap- 
plied by the collector prior to the new appointment, 
they are not liable for the sum so misapplied.” 

In the Boyd Case, which was an action on the bond 
of a receiver of public moneys arising from sale of 
the public lands, it appeared that during the term of 
the bund he reported in his official reports the receipt 
of large sums as from the sale of public lands. Upon 
default hissureties were sued for the sums sore- 
ported. Their defense was that Boyd had never re- 
ceived the money so reported; that the charges so 
made were for lands which Boyd had entered in his 
own name, orin the name of others for his benefit, 
after his term of oflice began, but before the execu- 
tion of his bond; that the lands so sold had never 
been paid for, Boyd simply charging himself as re- 
ceiver in his accounts, as if the money had been paid, 
and carrying forward these charges in his subsequent 
reports, It was contended in that case, as in this, 
that any evidence contradicting the entries against 
himself and his official reports should be excluded as 
incompetent. Upon that point the court said: ‘It 
has been contended that the returns of the receiver to 
thetreasury department, after the execution of the 
bond, which admit the money to be then in his hands 
to the amount claimed should be conclusive upon the 
sureties. We do not think so. The accounts ren- 
dered to the department, of money received, properly 
authenticated, are evidence, in the first instance, of 
the indebtedness of the officer against the sureties, 
but subject to explanation and contradiction. They 
are responsible for all the public moneys which were 
in his hands at the date of his bonds, or that may have 
come into his hands afterwards, and not properly ac- 
counted for, but not for moneys which the officer 
may choose falsely to admitin his hands, in his ac- 
counts with the government. The sureties cannot be 
concluded by a fabricated account of their principal 
with his creditors. They may also inquire. into the 
reality and truth of the transactions existing between 
them. The principle has been asserted and applied 
by this court in several cases.”’ 

It will be observed that in the Boyd Case the fraud 
by which lands had been entered without the actual 
payment of the entry money—a thing absoluéely pro- 
hibited by law—had been committed before the ob- 
ligation of his sureties began. They were therefore 
not liable for a violation of law committed before his 
bond was given. 

In Girault’s Case, who was also a receiver, the facts 
were the same as in the Boyd Case, with this impor- - 
tant distinction: Girault’s fraud in entering lands with- 
out actual payment was committed during the cur- 
rency of his bond. The bond was conditioned that he 
should faithfully discharge the duties of his office. 
While the sureties were not estopped to show that in 
fact he had received no money, and that his reports 
to the contrary were false and untrue, yet the proof 
which established this fact established a fraud fer 
which his sureties were liable. In Girault’s Case the 


question arose upon the suflicierncy of a plea which 4 


set ot the manner in which Girault had defrauded 








the government, and the circumstances under which 
he had charged himself for money which in fact he 
had never received. The plea was held bad because 
as the court said: ‘The condition ofthe bond is that 
Girault shall faithfully execute and discharge the 
duties of his office as areceiver of the public moneys. 
The defendants have bound themselves for the fulfill- 
ment of those duties, and are, of course, responsible 
for the very fraud committed by that officer, which is 
sought to be set up here in bar of the action on the 
bond.” 

Proceeding, the court distinguishes the case from 
Boyd’s by saying: ‘“‘There the receipts which had 
been returned to the treasury department, upon 
which the indebtedness was founded, and which had 
been given on entries of the public lands without ex- 
acting the money in fraud of the government, were all 
given before the execution of the official bond upon 
which the suit was brought. Their sureties were 
therefore not responsible for the fraud, and it was 
those transactions on the part of the receiver which 
had transpired anterior to the time when the sureties 
became answerable for the faithful execution of his 
duties, in respect to which it was held that they could 
not be estopped by his returns to the government.” 
11 How. 30. 





Mecuanic’s LisN—DeEstrvuction oF BurLp- 
1nGc—Errecr.—Among other points decided 
by the Supreme Court of Wisconsin in Good- 
man v. Baerlocher, 60 N. W. Rep. 415, it is 
held that under Rev. St. § 3314, giving a con- 
tractor who performs labor or furnishes ma- 
terials in the construction of a building ‘‘a 
lien thereupon, and upon the interest of the 
owner of such building in and to the land on 
which the same is situated,’’ and section 
3315, extending the right to subcontractors, 
neither a contractor nor a subcontractor has 
any lien for materials or labor when the build- 
ing is destroyed before the completion, and 
that Laws 1889, ch. 338, amending Rev. St. 
§ 3315, and providing that the owner of the 
building shall be liable to the subcontractor 
‘‘without regard to the contract price of the 
building or the sum the owner may be in- 
debted to the contractor,’’ does not give the 
subcontractor a lien where the building is de- 
stroyed before its completion. The court 
says inter alia: 


The lien previded by the statute is ‘tin the nature 
ef acharge on land given by statute tothe persons 
named therein to secure a priority or preference of 
payment for the performance of labor orsupply of 
materials to buildings or other improvements, to be 
enforced against the particular property in which 
they have become incorporated, in the manner and 
under the limitations therein expres-ly provided.” 
Phil. Mech. Leius, § 9. In Van Stone v. Manufactur- 
ing Co., 192 U.S. 128, 136, 12 Sup. Ct. 181, it was said, 
in substance, that the lien is given to secure priority 
of payment of the price and value of work performed 
and the materiuls furnished; that ‘‘it is the use of the 
materials furnished and labor expended by the con- 
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tractor, whereby the building becomes a part of the 
freehold, that gives the material-man or laborer his 
lien under the statute.”’ The obj ct is not only to en- 
courage building, but to afford the contractor, ma- 
terial-man or laborer security upon and against the 
property of the owner materially increased in value 
by the materials and labor wrought into it, and so 
rests upon the strongest equitable basis, for the 
building becomes a part of the realty, and it is the 
principal matter, to which the lien on the realty 
seems to be an incident, and without which the lien 
on the building would be fruitless, or of little value. 
In Mallory v. Abattoir Co., 80 Wis. 170, 173, 49 N. W. 
Rep. 1071, in which the remedy given by this statute to 
subcontractors, laborers and material-men was consid- 
ered, it was said: ‘The theory of the law giving to 
laborers and material-men specific liens upon the 
property upon which their labor was performed or 
their materials used seems to be that, because the 
value of such property has been enhanced thereby, it 
is just that the property should be specifically 
charged with the sums expended thereon for those 
purposes. The reason of,the law extends to expendi- 
tures of the property by subcontractors as well as 
by those who contract directly with the owner.””? And 
the cases of Munger v. Lenroot, 32 Wis. 544, and Win- 
slow v. Urquhart, 39 Wis. 260, really rests upon this 
ground. Inthis case the defendant Baerlocher, the 
owner of the lots, has received no benefit whatever 
from the material and labor in question, and the 
principal contractors were clearly not entitled to any 
compensation for them, nor to any lien on the lots, on 
that account. This case is not, we think, within the 
statute relied on, for the statute does not extend to 
the case where no building is erected or constructed, 
and no benetit has passed to or been accepted by the 
lot owner. ‘Toapply the statute so as to extend its 
provisions to such a case as the present would, we 
think, be giving it, not merely a liberal, but a most 
latitudinarian and unreasonable, construction; and to 
mistake the incident as the subject of the lien for the 
principal thing, which gives increased value to the 
ground upon which it has been erected, and would 
require the lot owner to answer through his prop- 
erty for the materials and labor that had entered into 
the building destroyed, from which he has not and 
could not derive any benefit, and would leave him 
without any remedy whatever against the principal 
contractor; making him practically an insurer of 
property over which he had not acquired control, and 
which remained at the risk of the contractors. If the 
second building shall be destroyed before its com- 
pletion, it might thus transpire that the lot owner, 
according to the respondents’ contention, might be 
wholly deprived of his lots without any fault of his 
own, and without having received any benefit or com- 
pensation therefor whatever. Under a statute in 
Pennsylvania not materially different from the one 
in question, it has been held that the lien on the build- 
ing is the principal thing, and the lien upon the land 
on which it is situated is an incident of the comple- 
tion of the building, and that when the building is de- 
stroyed, by fire or otherwise, before completion, there 
can be no lien against the land on which it was at- 
tempted to erect it; that the lien shares the fate of 
the building; and that the reason for binding the land 
ceases with the destruction of the building. Church 
v. Stettler, 26 Pa. St. 246; Wigton and Brook’s Ap- 
peal, 28 Pa. St. 161; Linden Steel Co. v. Rough Run 
Manuf’g Co., 158 Pa, St. 246,27 Atl. Rep. 895. This 
view is sustained by Coddington v. Dry-Dock Co., 31 
N. J. Law, 477, 480, where it is said: ‘The act did 





not intend to give alien on labor} not performed on 
the land upon which it is to be a lien, nor on lumber 
before it was made land. As soon as the lumber 
is converted into land, then the land is seized by 
the lien by reason of the building, and the building 
because it is a part of the land; and from thence it 
follows that if the land and the building, by any 
chanee, become separated, the lien is lost on both,— 
the land, because it has lost the building, and the in- 
creased value thereby given to it; and the building, 
because separated from the land.’? Houck, Liens, §§ 
203-205; Sechukraft v. Ruck,6 Daly, 1. A different 
view, however, has been taken of the question by the 
courts of other States having statutes more or less 
similar to ourown. Freeman v. Carson, 27 Minn. 
516; 8 N. W. Rep. 764; Gaty v. Casy, 15 Ill. 189; 
Steigleman v. McBride, 17 Ill. 800; Clark v. Parker, 58 
Iowa, 509, 12 N. W. Rep. 553. 


CRIMINAL INDICTMENTS AS PRE- 
SCRIBED BY CODES. 


It is a wise provision of the constitution of 
the United States, as well as of the several 
States, that in all criminal prosecutions the 
accused shall have the right ‘tto demand the 
nature and cause of the accusation against 
him.’’ These constitutional guarantees are 
of the utmost importance to a person accused 
of crime. In effect they are but declaratory 
of the common law, which required the par- 
ticulars of the crime alleged to be set out in 
the indiztment with perhaps needless detail 
and formality. Such formality has been ren- 
dered more or less unnecessary under modern 
practice and by virtue of statutory provisions 
dispensing with particularity in the descrip- 
tion of offenses, and prescribing forms of in- 
dictments for specific crimes. The question 
has, however, arisen in many Cases as to how 
far such provisions of statute are valid 
within the constitutional requirement first 
quoted, and to what extent the legislature 
has power to prescribe a form of indictment 
and make the same sufficient which fails to 
contain all the elements of the crime. A re- 
view of such cases will be the object of this 
paper. It will neither be possible nor neces- 
sary to cite all the cases upon the general 
subject of the sufficiency of criminal indict- 
ments, but it will suffice to call attention 
simply to those cases wherein is involved the 
question as to the validity of indictments 
which follow prescribed statutory forms or 
are framed in accordance with statutory au- 
thority. The cases upon the subject are ap- 
parently antagonistic. It may be said, how- 
ever, that this antagonism does not exist as 
to the power of the legislature in the matter. 
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It will be conceded that they have the power 
to prescribe a form of indictmert which while 
doing away with the formalities still requires 
the essential elements of the crime to be 
charged in the indictment. But the conflict 
of the cases arises in large part from the fact 
that the legislature has apparently in some in- 
stances restricted too narrowly the language 
to be employed in an indictment and have 
perhaps in effect disregarded the injunctions 
of the constitution. Again, some of the con- 
flict referred to may be ascribed to the con- 
troverted question whether the expression 
‘‘nature and cause’’ is equivalent to ‘‘mode 
and manner ;’’ in other words, whether it is 
necessary, in order that an indictment may 
be consonant with the constitutional inhibi- 
tion, that it should set out the mode and man- 
ner in which the crime charged was com- 
mitted. It may not be possible and certainly 
we will not undertake to reconcile these 
cases, but it is our purpose simply to review 
them and leave the reader to draw his own 
conclusions. 

The Supreme Court of Indiana has held 
that an indictment under a certain section of 
the act to regulate the sale of intoxicating 
liquors must give the names of persons to 
whom illegal sales are alleged to have been 
made, and that the legislature has not the power 
to dispense with such allegation in indict- 
ments as are essential to reasonable particu- 
larity and certainty in the description of of- 
fenses.! Ina late case the same court says 
that while it is not competent for the legisla- 
ture to dispense with all description, it is 
competent for it to prescribe rules for the de- 
scription of property in such cases and to de- 
clare what shall be a sufficient description.’ 
The Supreme Court of Maine also declared 
insuflicient an indictment in which the de- 
fendant was charged with having committed 
the crime of perjury ‘‘by falsely swearing to 
material matter in a writing signed by him.’”* 
They insist that the legislature cannot make 
valid and sufficient, an indictment in which 
the accusation is not set forth with sufficient 
fullness to enable the accused to know with 
reasonable certainty what the matter of fact 
is which he must meet and enable the court 
to see without going out of the record that a 


” 


! McLaughlin vy. State, 45 Ind. 388. 
* Randall vy. State, 32 N. E. Rep. 305. 
3 State vy. Mace, 76 Me. 64. 








crime has been commitfed. ‘‘True,’’ they 
say, ‘‘the form allowed in this case is one 
established by legislative authority, but the 
authority of the legislature in such cases is 
limited. * * * Weare forced to the con- 
clusion that it is not sufficient that the legis- 
lature in its laudable desire to prove awsy 
the great prolixity of the forms required by 
the common law cut too deep and did not 
leave enough to meet the requirements of the 
constitution of the State.’’ The same court 
had previously decided that while the legisla- 
ture has power to modify and simplify the 
forms of criminal process, it cannot make 
valid and sufficient a complaint or indict- 


- ment in which the accusation is not formally, 


fully and precisely set forth so that the ac- 
cused may know of what he is alleged to be 
guilty and be prepared to meet the exact 
charge against him.‘ But in another case in 
that State where the indictment was for per- 
jury, and did not distinctly allege that the 
words set forth as the testimony given were 
false, but the indictment was in the statutory 
form, the indictment was held good, though 
it was conceded that it would be bad under 
common law rules.® In a case before the 
Supjfeme Court of Michigan the information 
which simply alleged a felonious, willful and 
wicked killing, contrary to the statute in such 
cases made and provided, without in any way 
setting out the means or manner of causing 
the death, was held insufficient under the 
statute which declares it sufficient to charge 
that ‘‘the defendant did kill and slay the de- 
ceased.’’® The court says that the ‘ constitu- 
tional provision requiring the accused in 
every criminal prosecution ‘‘to be informed 
of the nature of the accusation’’ is based 
upon a presumption of innocence, and upon 
the theory that an innocent man may be in- 
dicted as well as a guilty one, and that he 
will not be able to prepare for trial without 
knowing what he is to meet. They hold that 
statutes simplifying the forms of informa- 
tions, etc., must be confined to the omission 
only of such matters as are not essential to 
give information of the nature of the accusa- 
tion and will not warrant the omission of 
averments essential to the description of the 
offense. Where the offense charged consist- 


4 State v. Learned, 47 Me. 426. 

5 State v. Corson, 59 Me. 137. 

6 People v. Olmstead, 30 Mich 31. And see Brown 
v. People, 29 Mich. 232. 
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ing as at common law manslaughter very gen- 
erally did, of acts of violence, a very simple 
allegation was enough for the protection of 
the prisoner; but where the offense of man- 
slaughter was involuntary homicide and in- 
volved no assault but arose out of some neg- 
ligence or fault from which death was a 
consequential and sometimes a speedy re- 
sult the ordinaryforms were deficient, and the 
indictment had to be framed upon the pecu- 
liar facts in order to convey any adequate 
information. The Supreme Court of Missouri 
declared an indictment in the usual form 
charging murder to have been done deliber- 
ately and premeditatedly insufficient under 
the statute to charge murder in the first de- 
gree.’ The court says, ‘‘our bill of rights 
declares that ‘in criminal prosecutions the ac- 
cused shall have the rightto * * * de- 
mand the nature and cause of accusation,’ 
and an indictment means just what it did at 
common law. Ew parte Slater,.72 Mo. 102. 
The legislature may change it in form but 
cannot change the substance of its material 
averments without impugning upon constitu- 
tional guarantees.’’ In a later case the same 
court by a divided bench held bad an indict- 
ment which followed the form laid down in 
Rev. Stat. 1879, Sec. 1651, upon the ground 
of its unconstitutionality, the court holding 
that the form asit stands violates in allessential 
particulars the bill of rights in that it fails to 
inform the accused of *‘the nature and cause of 
the accusation.’’® Rev. Stat. Missouri, 1889, 
Sec. 3826, provides that in every indictment 
under that section for obtaining or attempting 
to obtain money or property by means of any 
trick, false pretense, etc., ‘‘it shall be deemed 
and keld a sufficient description of the of- 
fense to charge that accused did on—unlaw- 
fully and feloniously obtain or attempt to 
obtain as the case may be, from A B his or 
her money or property by means and by use 
of a cheat or fraud or false pretenses or con- 
fidence game or false and bogus check or in- 
strument or coin or metal as the case may 
be. contrary to the form of the statutes,’’ etc. 
The Supreme Court of Missouri held, also by 
a divided bench, that such statute violates 
Const. art. 2, section 22, which declares that 
‘‘in criminal prosecutions, the accused shall 
have the right * * * to demand the nature 


7 State v. Meyers, 99 Mo. 116. 
8 State v. Clay, 100 Mo. 572. 





and cause of the accusation,’’ in that it does 
not require a particular description of the 
money or property obtained, etc., or the 
means used to obtain it. But in a still jlater 
case the same court held that on the trial of 
one charged with attempting to obtain money 
by a trick, that an indictment charging that 
defendant ‘‘did unlawfully and feloniously 
with intent to cheat * * * attempt to obtain 
* * * property * * * by means and by use 
of a cheat, a fraud, a trick, a deception, false 
and fraudulent representations and statements 
and a bogus metal,’’ was sufficient without 
stating of what the ‘‘cheat, fraud,’ etc., con- 
sisted, under a statute which made it a suffi- 
cient description of the offense, to charge 
that the accused did ‘‘unlawfully and felon- 
iously obtain or attempt to obtain * * * 
money or property by means and by use of 
a cheat or fraud or trick.’’!” The court 
thought that the statute in so far as it dis- 
penses with the details of the ‘‘cheat, fraud,”’ 
etc., is not in conflict with the provision of 
the constitution providing that ‘‘in criminal 
prosecutions, the accused shall have the right 
to demand the nature and cause of the accu- 
sation.’’" Some Arkansas cases seem to be 


9 State v. Terry, 19S. W. Rep. 206. See the exhaust- 
ive opinion of the court in this case reviewing the au- 
thorities upon the subject of the certainty and partic- 
ularity required in indictments. 

10 State v. Morgan (Mo.), 208. W. Rep. 456. 

11 Black, J., for the court. says: “This prosecution 
is by indictment, and it is everywhere held, under like 
constitutional provisions, that the legislature may 
prescribe a form of indictment, and in doing so may 
dispense with averments which would be held neces- 
sary and essential to a good common law indictment. 
The limitation, and only limitation, is that the indict- 
ment must furnish to the accused ‘the nature and 
cause of the accusation ’ It is a sacred right to the ac. 
cused that he may know from the indictment of what 
he is charged, and be prepared to meet the exact 
charge presented against him. It must be obvious, 
therefore, that the question here is not what is neces- 
sary to constitute a good common Jaw indictment? 


' But the question is, does this indictment on its face 


give the defendant notice of the nature and cause of 
the accusation? This question came before this court 
on this statute in State v. Fancher, 71 Mo. 461, more 
than 10 years age, on an indictment not materially 
different from the one now in question. It was then 
held that it was not necessary, in order to inform the 
accused of the nature and cause of the charge against 
him, that the indictment should set out and detail the 
facts and circumstances constituting the fraud, cheat, 
etc.; and it was accordingly held that the indigtment 
was free from constitutional. objections. That ruling 
was followed in several subsequent cases: State v- 
Connelly, 738 Mo. 235; State v. Williams, 77 Mo. 311; 
State v. Norton, 76 Mo. 180; State ¥. Dennis, 80 Mo. 
590; State v. Bayne, 88 Mo. 606, It was held in State 
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in accord with the result reached in the 
Michigan, Indiana, Maine and early Missouri 
cases to which we have called attention.” 

In an early Pennsylvania case it was held that 
an indictment drawn in conformity with the re- 
quirements of the Criminal Procedure Act of 
March 31, 1860, is not in conflict with the 
constitutional proviso that ‘‘in all criminal 
prosecution the accused shall have a right to 
be informed of the nature and cause of the 
accusation against him.’’ Anindictment must 
exhibit the ‘‘nature and cause of the accusa- 
tion’ that is, must set out the crime laid in 
the charge of the accusation. But the mode 
in which the crime was committed, the in- 
strument with which the murder was effected, 
whether it was held in the right hand or left, 
whether the wound was inflicted upon the 
head or body are entirely apart from the na- 
ture and cause of the accusation.’’® This 
doctrine was affirmed in a later case, which 
was a prosecution for murder. The indict- 
ment followed the statute, which declared 
that ‘‘it shall be sufficient in every indictment 
for murder, to charge that the defendant did 
feloniously, willfully, and of his malice afore- 
thought kill and murder the deceased.’’ 
The objection was that the indictment did not 
aver in what way or manner the murder was 
committed, and therefore did not notify the 
defendant of ‘‘the nature and cause of the 
accusation.’’ ‘*‘The argument,’’ says the 
court, ‘‘is based on the assumption that ‘na- 
ture and cause’ are equivalent to ‘mode and 
manner.’ They are clearly distinct. The 
nature and cause of a criminal prosecution 
is sufficiently averred by charging the crime 
alleged to have been committed. This must 
be done. The mode and manner refers to 


v. McChesney, 90 Mo. 120,18. W. Rep. 841, that the 
indictment should set out the name of the person de- 
frauded or attempted to be defrauded; and in State v. 
Horn, 93 Mo. 190, 6 S. W. Rep. 96, that the name of the 
person defrauded must be truly stated. These cases 
are in perfect accord with the prior rulings. In State 
v. Crooker, 95 Mo. 390, 8S. W. Rep. 422, the property 
was described as ‘their preperty, to-wit, certain real 
and personal property,’ and it was he!d the property 
should have been specifically described. But in the 
subsequent cases of State v. Clay, 100 Mo. 572, 13 8. 
W. Rep. 827, and State v. Terry (Mo. Sup.),19S. W. 
Rep. 206, the court was divided on this constitutional 
question, and hence the necessity for further observa- 
tions on the present occasion.” 


12 Mott y. State, 29 Ark. 147; Clary v. State, 38 Ark. 


562. 
18 Cathcart vy. Commonwealth, 37 Pa. St. 108. See, 
also, Young y. Stone, 37 Pa. St. 108. 








the instrument with which it was committed, 
or the specific agency used to accomplish the 
result. It is not necessary to aver either of 
these in the indictment.’’ And accordingly, 
it was held that the statute prescribing what 
should be a sufficient description of the of- 
fense was constitutional. In an Ohio case 
the statute provided that ‘‘inan indictment for 
manslaughter it shall not be necessary to set 
forth the manner in which, or the means by 
which, the death was caused, but it shall be 
sufficient to charge that the defendant did un- 
lawfully kill and slay the deceased.’’ Anin- 
dictment following the statute was held to in- 
form the defendant of the natureand causeof 
the charge.” Says the court: ‘‘The manner in 
which the crime was committed is entirely apart 
from the nature and cause of the accusation.’’ 
In an earlier case in that State it had been 
decided that the statutory form of the in- 
dictment was not unconstitutional, the court 
using the following language: ‘‘This clause 
in the constitution has nothing to do with the 
particular forms of indictments. These forms 
will vary according to the nature of the crim- 
inal acts prohibited. The legislature have 
the power to declare whut acts are criminal 

and they have the same power to prescribe 

the form of indictments for the commission 

of such criminal acts. They cannot dispense 
with the indictment itself, but they can dis- 

pense with some of its technical formalities.’ 

In another case it was held that an indict- 

ment in which it is charged that the defend- 

ant unlawfully killed the deceased is good 

under the statute which makes it sufficient 

‘‘to charge that the defendant did unlawfully 

kill and slay the deceased.’’” In a Missis- 

sippi case it was held that so much of the 

second section of the actof the 6th of March, 

1850, ‘‘to suppress trade and barter with 

slaves,’’ as declares that the name of the 

slave or his owner, or the kind or quantity of 

the produce or commodity bought or sold 

need not be stated in the indictment is held 
to violate the provision of the tenth section 
of the Bill of Rights, which declares that, ‘‘in 
all criminal prosecutions, the accused shall 
have a right to demand the nature and cause 


14 Goerson v. Commonwealth, 99 Pa. St. 388. 

15 Wolf v. State, 19 Ohio St. 254. 

16 Lougee v. State, 11 Ohio 68. 

17 Williams v. State, 35 Ohio St. 175. And see Turpin 
vy. State, 19 Ohio St. 544. 
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of the accusation against him.’’!* But in an- 
other case in that State it was held that the 
means and the manner of the commission of 
the crime of murder, are not necessarily em- 
braced in a description ‘‘of the nature and 
cause of the accusation,’’ in the sense of the 
constitution of this State, and hence article 
265, page 616, of the Revised Code, which 
provides that ‘‘in an indictment for a homi- 
cide, it shall not be necessary to set forth the 
manner in which, or the means by which the 
death of the deceased was caused ; but that it 
shall be sufficient to charge in an indictment 
for r urder, that the defendant did feloniously, 
willfully and of malice aforethought, kill and 
murder the deceased,’’ is not in conflict with 
the tenth section of the Bill of Rights and an 
indictment framed in accordance therewith is 
valid.’” 

In New Jersey it has been held that an in- 
dictment charging murder in the languge of 
the forty-fifth section of the Criminal Pro- 
cedure Act is constitutional and legal.” The 
indictment in this case followed statutory 
language in the essential particulars of charg- 
ing ‘‘that the defendant did willfully, feloni- 
ously and of his malice aforethought, kill and 
murder the deceased.’’ The court has this 
to say: ‘‘It is manifest that this interpreta- 
_tion of the statute takes away from the opjec- 
tion to the late act, which simplifies the form- 


ula of the charge of murder, on the ground. 


of its alleged unconstitutionality, every sem- 
blance of plausibility for the abbreviated state- 
ment which is authorized plainly, informs the 
defendant of the nature and cause of the ac- 
cusation. It does not interfere with the sub- 
stance and pith of the pleading. What it 
effects is to stripit of its technical jargon and 
unmeaning circumstances. When in its suc- 
cinct accusation it avers that the defendant 
did willfully, feloniously and of his malice 
aforethought kill and murder the deceased,’’ 
its plain meaning is that the ‘charge is of 
murder in the first degree as that crime is de- 
fined by the laws of this State, and has the 
same effect as the old and verbose form of 
vleading in common use in this respect had 
possessed. The intention of the legislature 
is plain to substitute a simple pleading for 
the cumbrous and useless one and such an 

18 Murphy y. State, 24 Miss. 590, affirmed 28 Miss. 
“s Newcomb vy. State, 87 Miss. 383. 

20 Graves y. State, 16 Vroom, 203. 





amelioration of the law is fortunately not in- 
compatible with the constitution.’’ A later 
case is to the same effect.24_ The Supreme 
Court of Alabama holds that the constitution 
of that State does not restrict the powers of 
the legislature to enact laws defining offenses 
and their punishment and prescribing the 
forms of indictment suited to them as well as 
the mode of trying them. If, they say, the 
form of indictment prescribed by the statute 
contains such an accusation at the suit of the 
State, as furnishes to the accused reasonable 
information of what he is called upon to an- 
swer by setting forth the constituent elements 
of the offense, it will be sufficient although 
it omits many averments which at common 
law were necessary to the validity of an in- 
dictment. In that case the indictment charged 
that the defendant ‘‘unlawfully and with mal- 
ice aforethought, killed George T. Sharp, 
against the peace,’’ etc. The court held that 
although this indictment would not be good 
at the common law because it is wanting in 
certain formalities which were required by 
the rules of that law, yet it is certainly an in- 
dictment, that is, a ‘‘written accusation of a 
crime against the prisoner, found by a grand 
jury and that the legislature has the power 
to make this a good indictment.’’” In Illinois 
a defendant was indicted under an act to de- 
fine and punish the crime commonly called 
the confidence game. The legislature of that 
State had declared that an indictment for this 
offense shall be suflicient if the allegation is 
contained in it, that the accused ‘‘at a certain 
time and place, unlawfully and feloniously 
obtained or attempted to obtain, etc.’’ The 
court was of the opinion that the offense was 
set forth in the indictment; that the accused 
can be at no loss to know what it is with which 
he is charged and to prepare his defense; 
that he cannot be charged with one offense and 
arraigned for another and different offense and 
that he cannot be tried again for the same of- 
fense ; it being so distinctly specified in this 
indictment as to enable him if again charged 
with the same offense, to plead this judgment 
in bar.” 

The Texas Court of Appeals has held that 
to be valid, an indictment must charge all 
acts or omissions essential to constitute the 

21 Titus v. State, 20 Vroom, 36. 

22 Noles v. State, 24 Ala. 672. See also Aikin y. State, 
35 Ala. 399. 

23 Morton v. People, 47 Ill. 471. 
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offense of which the defendant is accused; 
and this being the requirement of the consti- 
tution, the legislature has not the power to 
dispense with it, nor to validate as an indict- 
ment, a statement which pretermitting the 
acts or omissions constituting an offense 
charges the conclusions of law deducible 
therefrom. The indictment there declared 
defective simply charged that the defend- 
ant did steal, take and carry away, the court 
holding that the word steal is a legal result 
of facts and a mere conclusion of law. But 
the Supreme Court of that State has since 
held that where the charge is that accused 
killed deceased by shooting him, the time and 
place of the shooting are charged with suffi- 
cient certainty in the averment that on a cer- 
tain day named, in the said county before 
named, accused did then and there kill de- 
ceased by shooting him with a gun, that the 
indictment is sufliciently certain where it 
charges directly the essential fact of the crime 
i. e., unlawful killing and that it recites the 
manner of the killing does not vitiate it, and 
that it is constitutional for the legislature to 
change the common law indictment in mere 
matters of form and to prescribe a form which 
contains the elements of the crime.” The 
statute involved there provides that in indict- 
ments or informations for murder or man- 
slaughter it shall not be necessary to set forth 
the manner in which or the means by which 
the death of deceased was caused. But it 
shall be sufficient in any indictment for mur- 
der to charge that the accused did willfully, 
feloniously and of his malice aforethought, 
kill and murder the deceased. The court 
says that ‘‘we have held that the legislature 
of this State has no authority to prescribe a 
form of indictment and make the same sufli- 
cient which fails to contain all the elements 
of the crime. But we have never held that 
the legislature could not prescribe a form 
for indictment which woukl not be good if 
the facts constituting the crime sought to be 
charged are contained in the form. If the 
offense is sufficiently particular as to come 
Within the rule of pleading, we would hold 
that such form would not be obnoxious to 
constitutional objections either federal or 
State.’’ The Supreme Court of West Vir- 
ginia holds that Sec. 1, ch. 118, of the acts 


*4 Williams y. State, 12 Tex. App. 395. 


of the legislature of 1882, declaring that ‘‘in 
an indictment for murder it should not be 
necessary to set forth the manner in which 
or the means by which the death of the 
deceased was caused, but it shall be sufficient 
in every such indictment to charge that the 
defendant did feloniously, willfully, mali- 
ciously, deliberately and unlawfully, slay, 
kill and murder the deceased,’’ and the form 
therein prescribed in accordance with the 
above declaration are constitutional, and that 
such an indictment is not in violation of the 
fourteenth section of the Bill of Rights, which 
declares that in trials for crimes and misde- 
meanors ‘‘the accused shall be fully and 
plainly informed of the character and cause’ 
of the accusation,’’ as such an indictment does 
fully and piainly inform the accused of the 
character and cause of the accusation.” The 
court argue that the character and cause of 
the accusation are essentially different from 
the mode by, or manner in which the de- 
ceased was killed. The constitution does not 
require that the accused shall be informed of 
the ‘‘manner in which or the means by which 
the death of deceased was caused.’’ This 
modification of our statute, they say, was ev- 
idently taken from 14 and 15 Vict. ch. 100, 
Sec. 4. * * * Thus we see that in England, 
where originated the common law form of an 
indictment for murder in which there was so 
much useless verbiage, it has now by act of 
Parliament been stripped of it all. In Wis- 
consin it has also been held that the provi- 
sion of statute that ‘tin any indictment or in- 
formation for murder, it shall be sufficient to 
charge that the accused did willfully, feloni- 
ously and of his malice aforethought, kill and 
murder the deceased and in any indictment 
or information for manslaughter it shall pe 
suflicient to charge that the accused did fel- 
oniously kill and slay the deceased’’ is valid 
and is not in violation of section 7, art. 1, of 
the State constitution, which secures to the 
accused, the right ‘‘to demand the nature and 
cause of the accusations against him.’’** The 
court says: ‘‘The information in this case 
conforms to this provision fully and precisely. 
It is claimed, however, by the counsel for the 
plaintiff in error, that this section is invalid, 
because by the seventh section of the Bill of 
Rights, the accused is secured the right ‘‘to 


26 State v. Schnelle, 24 W. Va. 767. 





* Caldwell v. State (Tex.), 14S. W. Rep. 122. 


27 Rowan y, State, 30 Wis. 129. 
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demand the nature and cause of the accusa- 
tion against him.’’ We do not perceive any- 
thing in chapter 137 which deprives him of 
that right. The information plainly, sub- 
stantially and formally describes the crime 
of murder and manslaughter. It does not con- 
tain all the verbiage and tautology found in 
the oldforms. Nor do wethink this necessary. 
The safety and rights of the accused will 
not be compromised or endangered by the 
omission of all such useless averments or 
recitals. The information clearly states ‘the 
nature and cause of the-accusation’ against 
the accused. The particular instrument or 
means used to produce death are not stated 
and the law renders it unnecessary. The 
means by which a homicide is committed may 
be material in determining the grade of the 
crime, but they can hardly be said to consti- 
tute an essential part of the nature and 
cause of the accusation. The killing of a 
man being with premeditated design to effect 
the death of the person killed, is murder 
whether death is produced by poison, stab- 
bing, shooting or any other means. And 
when a person is charged in the manner pre- 
scribed in section 12, ch. 137, with the crime 
of murder he is fully informed of the nature 
and cause of the accusation against him. 
The means or method by which death was 
produced could not always be proven as laid 
in the indictment and sometimes the variance 
was held to be fatal.’’ 
St. Louis, Mo. Lyne S. Mercatre, Jr. 








NEGLIGENCE—BURSTING SEWER—LIABILITY 
OF CONTRACTOR — MUNICIPAL CORPORA- 
TION. 


FIRST PRESBYTERIAN CONGREGATION OF 
EASTON V. SMITH. 


Supreme Court of Pennsylvania, October 1, 1894. 


1. A contractor is not liable for damages caused by 
the bursting of a sewer completed by him, under di- 
rection of the city, in a manner claimed to have been 
negligent. a 

2. A contractor is not liable for damages caused by 
the bursting of a sewer, where he had completed the 
work, and the city had assumed control thereof, 
though it had not formally accepted it. 


DEAN, J.: The church of plaintiff is a large 
brick building on the northwest corner of Second 
and Bushkill streets, in the city of Easton. On 
January 2, 1891, Bushkill street, in front of the 
church, commencing at the line of Second street, 
and extending along the street for 75 to 80 feet. 
caved in, taking with it a portion of the pavement. 





A large sewer and the water main of the Lehigh 
Water Company were located longitudinally on 
Bushkill street, and after the cave-in were found 
to be broken. A great quantity of water from 
both flowed towards the church, undermined the 
pavement, and saturated the foundation, causing 
very serious damage to the property. The 
plaintiff alleged the damage was caused by the 
negligent construction of the sewer, in this: The 
church service pipe connecting with the water 
main had broken, and the water flowing there- 
from had broker in the sewer, undermined the 
pavement, and damaged the foundation, before 
being perceptible from the surface. The ground 
being frozen at the time, until the cave-in the 
crust was not disturbed. The service pipe broke, 
it was alleged, because, in constructing the 
sewer, thetrench was negligently filled up; the 
plank sheeting, supporting temporarily the sides 
of the excavation during construction, being left 
in, and the cross timbers permitted to remain 
resting on the service pipe, and then the filling 
up done by puddling instead of tamping. Asa 
result, when the earth settled the weight wrenched 
off the service pipe from its connection, and the 
injury followed. The plaintiff held the defend- 
ants answerable for the consequence of this 
negligent work at the sewer, because, it was 
averred, they had, as independent contractors 
with the city of Easton, constructed it undera 
written contract made the Ist of April, 1890, 
in pursuance of which contract they had 
finished the work about June 12th, follow- 
ing. At the trial, there was much evi- 
dence on both sides on the questions: (1) 
Was the injury caused by the negligent con- 
struction of the sewer? (2) If so, then did this 
negligence consist in following the directions of 
the city engineer, as provide? in the contract? 
The cowt, ina very full charge, submitted the 
evidence bearing on both questions to the jury. 
There was a verdict and judgment for defendants, 
and then this appeal, with 38 assignments of er- 
ror, each one of them pressed earnestly at the 
bar, and in elaborate argument in voluminous 
paper books. 

At the trial below, as the case was presented by 
counsel, and submitted by the court to the jury, 
the question of negligence was considered first, 
and that of answerability of defendants second. 
We reverse this order, and inquire first whether, 
under the contract and evidence, the defendants 
are answerable, regardless of proof of negligent 
construction. 

If the negligence which caused the injury was 
puddling up of the sewer trench, and leaving in 
the sheeting which rested on the service pipe, 
was this the act of the city, or that of the de- 
fendants, as independent contractors? If the city, 
by the contract, retained control of the method 
of performing the work, then, to the extent de- 
fendants followed the method prescribed, cer- 
tainly they were not independent. The city 
ordinance, under date of 29th of November, 1889, 
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enacts: Section 1. ‘“* * * The department 
of sewers is hereby authorized to construct the 
following described sewers in accordance with 
the adopted map and plan on file in the office of 
the city engineer.’’ Then follows a detailed 
enumeration of sewers, main and lateral, accord- 
ing to an elaborate plan. The sewer on Bushkill 
streetis called ‘‘Main Sewer B.’’ Then section 4 
enacts, ‘*The building of said sewers shall be un- 
der the supervision and management of the city 
engineer.”’ Paragraph 47 of the contract stipu- 
lates that the sewer shall be constructed accord- 
ing to the plans on file, and according to the 
grades and lines given by the engineer, * * * 
and the sides of the trench shall, at the con- 
tractor’s expense, be supported by proper timber- 
work, when required by the engineer, to prevent 
caving. * * * and, after the completion of 
the brickwork, shall be carefully filled up and 
tamped around the sewer in horizontal layers of 
not over six inches, until the filling reaches ¢ 
height of one foot above the top of the sewer, and 
then carried up in horizontal layers of not over 
nine inches, to the surface of the street, or within 
such distance of the surface as the engineer shall 
direct. And the engineer shall have the right to 
make alterations in the line plan, form, or quan- 
tity of the work, and in consideration of the com- 
pletion of the work in conformity with the speci- 
fications and stipulations, and in strict accord- 
ance with the instructions of the engineer, the 
city agrees to pay, etc. And so, all through the 
contract, the intent of the city is to reserve con- 
trol, not only of how the work shall be done to 
meet the specifications, but to change or vary the 
specifications as circumstances might suggest 
during the progress of it. The contractors had 
but very little authority, independent of the city 
engineer. In substance, they were to follow the 
specifications, unless the engineer directed other- 
wise. When the engineer did direct, then the 
city exercised the control it had reserved, and 
the contractors were, as to such work, not inde- 
pendent. 


On turning to the evidence touching on the 
filling of thistrench in front of the church, we 
find that by the ordinance the sides of the trench 
were to be supported by timberwork when re- 
quired by the engineer, to prevent caving, and 
the completion of the work, by the contract, was 
to be instrict accordance with his instructions. 
The brickwork of the sewer having been finished, 
to complete the work required tamping or pud- 
dling, either with the sheeting left on the sides of 
the trench, or with it taken out. Then the en- 
gineer gives this order: ‘Easton, Pa., June 10th, 
1890. Messrs. Smith & Minnoham: You will not 
remove any of the sheet piling now on Busbkill 
Street between Front and Third streets, as I am 
afraid, by so doing you will interfere with the 
gas and water mains. Yours truly, A. J. Cooper, 
Engineer.” The city had reserved the right to 
make such an order, and the contractors were 
bound to obey it. In so far as leaving the sheet- 








ing ite was negligence, the city was answer- 
able for the consequences. The engineer fur- 
ther testifies that the method of filling up the 
trench was by his directions; that he directed 
them to puddle, instead of tamping, three feet 
above the archway to the surface, and it was done 
as he directed, because, in his opinion, puddling 
as ordered by him, was better work than tamp- 
ing. James Smith, one of defendants, who had 
supervision of the work in front of the church, 
testified that, after tamping three feet above the 
arch of the sewer, from there to the surface it 
it was puddled, as directed by the city engineer. 
There is no evidence in the case which contra- 
dicts this testimony tending toshow that the 
work of filling the trench was wholly controlled 
by the city. There may have been negligence 
on the part of the city in the methods adopted, 
but in giving such directions as were given there 
were no usurpation of authority, but only the 
exercise of an authority reserved, and to be ex- 
ercised, if the city chose, independent of the judg- 
ment of the contractors. 

All the authorities cited by appellant, deter- 
mining the liability of an independent con- 
traetor, are to the effect that if the power to 
direct is only as to the results of the work, 
without any control over the manner of perform- 
ing it, the liability of the contractor remains. But 
this contract reserved for larger powers than 
mere direction as to results. As to many items of 
the specifications, the right to direct the manner 
in which the work should be done was retained. 
In very few of the many specifications was the 
method of carrying them out left to the skill and 
judgment of the contractors. Even the right to 
discharge incompetent workmen was reserved to 
the city engineer. If these contractors had done 
this work in front of the church in the mode set 
out in the specifications,—the engineer only giv- 
ing such directions as would insure his approval 
of it,—the cases cited (Hunt v. Railroad Co., 51 
Pa. St. 475; Harrison v. Collins, 86 Pa. St. 153; 
and others to the same effect) would apply; but 
here the case is clearly within the rule laid down 
in Allen vy. Willard, 57 Pa. St. 374, that the liabil- 
ity of the employer continues where he has not 
relinquished his control over the work to be done, 
and the mode of performing it. The testimony of 
Cooper, the engineer, and Smith, the contractor, 
was admissible, because it tended to show the 
actual exercise by the city of the right reserved 
under the contract, the alleged consequence of 
which was the damage complained of. The 
plaintiff alleged, “It was negligence to leave in 
the sheeting, and to puddle the filling of the 
trench.”’ The defendants replied, ‘*This was not 
negligence, but, even if it were, the city did it, 
not we.’”’ And there is nothing in the evidence 
to contradict them. True, if the puddling was 
negligently done after the engineer directed the 
contractors to follow that method, and such neg- 
ligence occasioned the injury, the contractors 
could not escape liability because the city had 
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changed the method, and there was some eyidence 
tending to establish this part of plaintiff's case. 
It seems to be made more prominent here than in 
the court below. Appellant’s seventh point, 
however, fairly embraces it, and the refusal of 
the court to unqualifiedly affirm it would, if an- 
other trial could be ordered, be ground for re- 
versal. 

But there is another point made by appellees 
to sustain their judgment, which, it seems to us, 
is conclusive against the appellant. The evidence 
shows, without dispute, that the Bushkill street 
sewer, infront of the church, between Second 
and Third streets, was finished by defendants 
about the 12th of June following the date of the 
contract, and that outlet connections were soon 
after made with it; further, that on August 12th, 
following, it was fully completed, and an ordi- 
nance was adopted regulating the connections to 
be made with it by residents, and permits were 
issued to those entitled to use it. The sewer had 
been in possession of and in actual use by the city 
for more than four months before the damage 
was done the church. The street, the surface of 
which was 20 feet above the sewer, bad been re- 
paired and all traces of construction at this point 
had disappeared. Clearly the city had in fact 
resumed full possession of this part of it. ‘Thata 
formal ordinance accepting the whole of the work 
done in the city under the contract was only 
adopted October 10, 1891, subject to the condi- 
tions of the contract, does not affect the question 
we are considering. This is not a contention 
between the city and its contractors, but between 
a third party and the contractors. It was the de- 
fendants’ duty to eonstruct the sewer according 
to their contract. That is their contract duty, 
and they were answerable to the city for any 
breach of it, under certain circumstances, even 
after the work was taken off their hands. But 
the injury was caused after the completion of this 
part of the work, and after it had been in full use 
and possession by the city for months. An ac- 
tion of this character, in this State, against the 
contractor, rests on the principle that pending the 
performance of the work he is in the place of his 
employer. Reynolds vy. Brathwaite, 131 Pa. St. 
416,18 Atl. Rep. 1110. The Pennsylvania rule 
deducible from all the cases is that if the em- 
ployer, at the time he resumes possession of the 
work from an independent contractor, knew or 
ought to have known, or from a careful examina- 
tion could have known, that there was any defect 
in the work, he is responsible for any injury 
caused toa third person by defective construc- 
tion. Whatever defects there were in this work, 
if any, must have been known to the city when 
they took possession, in August, and not only 
made connections with other sewers for outlet, 
but with the properties of residents for inlet. 
Their engineer, specially qualified, every day 
during its construction saw the material used, 
and the character of the work; besides, gave 
special directions as to how it should be done. In 





Curtin v. Somerset, 140 Pa. St. 70, 21 Atl. Rep. 
244, the contractor for an hotel building had eom- 
pleted his contract, and it was accepted by the 
architect and building committee of the hotel 
company. Four days afterwards, when a number 
of the guests of the hotel, among them the plaint- 
iff, were onthe porch, witnessing a display of 
fireworks, one of the girders supporting the 
porch gave way, and plaintiff was seriously in- 
jured. He brought suit for damages against the 
contractor, alleging negligence, in that the girder 
was of hemlock, an unsuitable wood to sustain 
weight; that it was smaller in size than the con- 
tract specification called for; that it was cross- 
grained; besides, had been notched with an axe. 
This court held that an independent contractor 
who builds a house, bridge, or does any other 
work, owes no duty to third parties after the work 
is taken off his hands by the owner. The rule 
laid down in Whart. Neg. §§ 488, 439, is decided 
to be the law: ‘There must be a causual connee- 
tion between the negligence and the hurt; and 
such ecausual connection is interrupted by the in- 
terposition between the negligence and the hurt 
of any independent humanagency. * * * Thus, 
a contractor isemployed bya city to build a 
bridge, and after he has finished his work, and it 
has been accepted by the city, a traveler is hurt, 
when passing over it, by a defect caused by the 
contractor’s negligence. Now, the 
may be liable on his contract to the city for his 
negligence, but he is not liable to the traveler, * 

* * because, between the traveler and the 
contractor intervened the city, an independent, 
responsible agent, breaking the causual connecs 
tion.’ In the case cited it was held by this court 
that the court below should have instructed the 
jury that, as the accident happened after the work 


contractor 


had been accepted and the owner had resumed 
possession, there could be no recovery by a third 


party against the vontractor for negligence. The 
English cases, as well as these in this State, were 
noticed, and it was decided that none of them 


were in conflict with this principle. The ‘-eau- 
sual connection,’° as Mr. Wharton 
broken, not by a resolution or ordinance, but by a 
fact. Has the contractor abandoned his tempo- 
rary possession, and the owner resumed his per- 
manent one? If so, the answerability of the con- 
tractor for breach of duty is to the owner, under 
his contract, not to third parties, for as to them 
he no longer owes any duty. He no longer 
stands in place of ‘the owner, for the latter has 
resumed his relation to the public. On this ground 
alone the defendants were entitled to a peremp- 
tory instruction in their favor; and, while the in- 
structions on the first question were not as full 
and explicit as appellants had aright to ask, no 
harm was done them, for they, on the whole evi- 
dence, were not entitled to a verdict. The judg- 
ment is aftirmed and appeal dismissed, at costs of 
appellant. 


terms it, is 


Nore.—Liability of Municipal Corporation in the 





Construction of Sewers.—In connection with the 
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principal case it will be of interest to state the gen- 
eral principles of law governing the liability of munte- 
ipal corporations in the construction of drains and 
sewers. Asa well-known text writer says: ‘‘It is im- 
possible to state any rule that would hold good in all 
the States in respect tothe civil liability of munici- 
pal corporations for failing to construct suitable 
drains and sewers or to keep the same inrepair.” 2 
Thompson on Negligence, 750. The obligation to con- 
struct sewers, for the health, comfort or convenience 
ofits inhabitants or of the public is one of those im- 
perfect obligations for the non-performance of which 
no action will lie. If it is not liable for atotal failure 
toexeeute such an obligation it necessarily follows 
that it will not be liable for having executed it but 
partially. 7 Lawson’s Rights, Remedies and Practice, 
p. 6297. Thus it will not be answerable in damages 
for having failed to construct a sewer of suflicient size 
to carry off the surface drainage where the damage to 
the plaintiff’s property is no greater than it would 
have been if the sewer had not been built. Carr v. 
Northern Liberties, 35 Pa. St. 324, 78 Am. Dee. 342; 
Child vy. Boston, 4 Allen, 41, 81 Am. Dee. 680; Mills v. 
Brooklyn, 82 N. Y. 489; Darling vy. Bangor, 68 Me. 
108; City of Madison v. Ross, 38 Ind. 236, 54 Am. Dee. 
481; City of Denver v. Capelli, 4 Col. 25. Contra, 
Evansville v. Decker, 84 Ind. 825, 43 Am. Rep. 86. But 
when a sewer is constructed and citizens have, under 
license from the city, connected their private drains 
with it; if the city negligently permits it to get out of 
repair, it must pay the damage which thereby accrue 
(Child v. Boston, 4 Allen, 41, 81 Am. Dec. 680; Barton 
y. Syracuse, 36 N. Y. 54; Gilluly v. Madison, 63 Wis. 
518, 53 Amer. Rep. 299), though a city will owe no 
such duty to a mere trespasser who connects with the 
sewer without license. Darling v. Bangor, 68 Me. 
108. Mr. Lawson in his work on Rights, Remedies 
and Practice, Vol. 7, p. 6298, states that cities are gen- 
erally held liable for injuries resulting from negli- 
gence in the building and maintaining of sewers, in 
our instances. 1. Where the agents or servants of the 
city, in constructing the sewer do the work negli- 
gently or unskillfuily, whereby unnecessary damage 
happens to adjacent property,as where walls settle, 
cellars become flooded, and the like. Montgomery v. 
Gilmer, 83 Ala. 116, 727 Am. Dec. 562. The city would 
not be liable even for these injuries, if the negligence 
or unskillfulness was that of an- independent con- 
tractor or his servants. 2. Where the sewer is so 
constructed or maintained as to constitute a nuisance, 
in which case any person sustaining special damage 
in consequence of it may recover such damage of the 
city. Rochester White Lead Co. v. Rochester, 3 N. 
Y. 463, 58 Am. Dee. 816. 3. Where the direct result 
ofthe mauner in which the sewer is constructed or 
maintained is the flooding of a person’s premises with 
water. Ilere the city if liable for the trespass upon 
his freehold or possession. Meek vy. Whitechapel 
Board, 3 Fost. & F. 144. 4. Where in digging a 
sewer ina publie street, a dangerous excavation is 
leftopen and unguarded, whereby a traveler, with- 
out fault on his part, is injured. Detroit v. Corey,9 
Mich. 165,80 Am. Dee. 78. Here various considera- 
tions intervene to determine whether or not the city 
is liable; as, i. Whether the work was done by the 
agents of the corporation, or by an independent con- 
tractor; 3. Whether, if the work was done by an in- 
dependent contractor, the city had notice that the ex- 
cavation had been left open and unguarded. Although 
amunicipal corporation be not required by law to 
build sewers, yet if it have authority to build them, 
and voluntarily undertake to do so, it will be liable 





for any injury occasioned by its negligence, or mis- 
feasance, either in building or maintaining them. 
Rowe vy. Portsmouth, 56 N. H. 291, 22 Am. Rep. 464; 
Thurston y. St. Joseph, 51 Mo. 570, 11 Am. Rep. 463; 
Franklin Wharf Co. v. Portland, 67 Me. 46, 24 Am. 
Rep. 1; Hardy v. Brooklyn, 90 N. Y. 435, 48 Am. Rep. 
182. A city may not be enjoined from constructing 
drains and culverts in streets merely because they 
will increase the flow of surface water upon the land 
of a complainant lot owner (Heth vy. Fond du Lac, 63 
Wis. 228, 53 Am. Rep. 279), or are of inadequate size 
(Americus v. Eldridge, 64 Ga. 524,387 Am. Rep. 89), 
nor is it liable for damage caused by the accumula- 
tion of surface water on city lots, when owing solely 
to extraordixsary floods or the insufficient size of sew- 
ers which are not defective in construction nor out of 
repair. Fair v. Philadelphia, 93 Pa, St. 272; Van Pelt, 
v. Davenport, 42 Iowa, 308; Smith v. Mayor. 66 N. Y. 
295,23 Am. Rep. 53; White vy. Yazoo, 27 Miss, 357. 
But it is liable in damages if it constructs a sewer in 
such manner asto throw large quantities of water 
upon an owner’s premises which otherwise would 
not have flowed there. Ashley v. Port Huron, 35 
Mich. 296, 24 Am. Rep. 552; Noonan vy. Albany, 79 N. 
Y.470, 35 Am. Rep. 540. A municipal corporation 
is not liable to aprivate action for damages ac- 
cruing for not providing sufticient sewerage for drain- 
ing an owner’s premises. Mills v. Brooklyn, 82 N. Y. 
489; Carr v. Liberties, 35 Pa. St. 304. Nor for dam- 
age done by necessary blasting of rocks in the work 
unless negligently done by its agents. Murphy v. 
Lowell, 178 Mass. 396,35 Am. Rep. 38! Nor for re- 
moving lateral support to a house. Cuncinnati vy. 
Penny, 21 Ohio St. 499. Nor for any depreciation in 
the rental value of property caused by the bad smells 
of a sewer in course of construction unless it is kept 
open an unreasonable leugth of time. Arn v. Kansas, 
14 Fed. Rep. 226. See on this subject articles in 24 
Cent. L. J., pp. 123 and 411. 





BOOK REVIEWS. 


BaAILEY’S MASTER’S LIABILITY FOR INJURIES TO 
SERVANT. 

This is a modern work within true modern lines. 
In fact it is the only American text book which treat 
distinctively of the subject of Master’s Liability 
for Injuries and with the exception of the 
treatise on Master and Servant by Mr. Wood, which 
is no longer new, is the only work onthe general 
subject. This work is designed to be practical rather 
than theoretical. In addition to the general state- 
ment of the law, the doctrine of Fellow-servants has 
been classified by States, as the only method in view 
of the contrariety of decisions, by which an intelli- 
gent and concise statement of the law and the cases 
may be made. It discusses in a clear and indeed en- 
tertaining manner the law applicable to the Master’s 
Duty, Fellow-servants, Contributory Negligence, In- 
dependent Contractors, Contracts Limiting Liability, 
and also Releasing Claims, and also the Law Governing 
Rights and Remedy. The author has a peculiar style 
of his own in reference to the form of the text and 
notes, which we think will be found to be very satis- 
factory to the examiner. The work exhibits great 
eare on the part of its author in its preparation and 
unusual diligence in the search for authorities. We 
ean readily see that it will be an invaluable aid. 
to the practitioneer. It is a book of seven hun- 
dred pages beautifully printed and reflects credit 
upon its publisher, West Publishing Co., St. Paul. 
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AMERICAN ELECTRICAL CASES. 

This is the first volume of a new series of reports, 
intended to contain all the important cases decided 
in the State and Federal Courts on subjects relating 
to the telephone, telegraph, electric light and power 
and other practical uses of electricity. The law on 
this subjectis the growth of buta few years, and 
may yet be said to be scarcely developed. The 
rapidly increasing application of electricity to com- 
mercial uses has brought in its train a large amount 
of litigation which ison the increase. Hence the 
value of this series of reports. Most of the cases re- 
ported have useful annotations. This volume is a 
handsome book of over 900 pages, published by 
Matthew Bender, Albany, N. Y. 


Iowa LAW OF CORPORATIONS. 

This volume of two hundred pages issued by Honey- 
man & Co., Plainfield, N. J., contains the constitu- 
tional and statutory laws of Iowa, concerning gen- 
eral corporations, banks, savings banks, insurance 
companies (fire and life), fidelity companies, mut 
ual building associations, agricultural and horticul- 
tural societies and limited partnership. In addition 
to the text of the law, the decisions of the State courts 
relating thereto are given and also the usual corpora- 
tion forms. 








BOOKS RECEIVED. 
Tenure and Toil; or, Land Labor and Capital. By 
John Gibbons, LL. D., Chicago. Law Journal 
Print. Chicago: 1894. 
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1. ACcOUNT—Application of Credits.—Where a per- 
son indebted onan open account also owes a debt 
which constitutes alien on his land, the creditor, in 
the absence of any specific appropriation of money 
due the debtor by him, may apply it onthe open ac- 
count; and the debtor cannot subsequently claim a 
different appropriation, to the detriment of a purchaser 











under the lien debt.—LaRY Vv. YOUNG, Tex., 27S. W, 
Rep. 908. 

2. ACTION—Commencement.—By direction of plaint. 
iffs’ attorneys the clerk issued a summons May 25, 1893, 

returnable June 27, 1893, and sent to such attorneys, 
who, by oversight, failed to deliver it to the proper 
sheriff for service. June 27, 1893, the attorneys re- 
turned such summons, and at their request the clerk 
issued anew summons, dated back to May 25th, and 
returnable July llth. The latter summons was de- 
livered tothe sheriff July 3, and served July 5, 1893: 
Held, that the action was not commenced within one 
year after May 26, 18983.—PECK V. GERMAN FIRE Ins. 
Co., Mich., 60 N.W. Rep. 453 

3. APPEAL—Judgment by Consent.—A party cannot 
be heard to urge errorin the proceedings leading toa 
judgment which was entered by his own consent.— 
WEANDER V. JOHNSON, Neb., 60 N. W. Rep. 353. 

4. ARREST—Oflficer — Breaking into Dwelling.—An 
officer having in his possession a warrant for the ar- 
rest of a particular person for assault is justified in 
breaking into a private dweiling to execute his war- 
rant, if he has reasonable grounus for presuming that 
he will find the object of his search therein, though 
the owner deny the person’s presence.—STATE Y. 
MOORING, N. Car., 208. E. Rep. 182. 

5. ASSUMPSIT—Pleading and Proof.—Where defend- 
ant sues for services, and files an affidavit for attach- 
ment and a verified claim for lien, and on appeal 
amends her complaint, substituting a new defendant, 
and alleging that the facts inthe affidavit and claim 
are true, she cannot recover as against the substituted 
defendant.—MORRISSY V. COOLIDGE FUKL & SUPPLY CO., 
Wis., 60 N. W. Rep. 421. 

6. ATTACHMENT—Issue of Writ.—The plaintiff in an 
action is entitled to have a writof attachment issued 
when he has filed an affidavit, stating the necessary 
facts, in a court where he has instituted an action and 
had summons issued, which can or may be legally 
served if he had the same issued with the true intent 
that it shall be served.—HOAGLAND V. WILCOX, Neb., 
60 N. W. Rep. 376. 

7. ATTACHMENT—Levy.—To make a good levy under 
an attachment, the officer must take actual possession 
of the property attached, as far as, under the circum- 
stances, this is practicable. He must put himselfina 
position to, and must in fact, assert and enforce a 
dominion overthe property adverse to and exclusive 
ofthe attachment debtor, and such property must be 
in his substantial presence.—JONES LUMBER & MERCAN- 
TILE Co. V. FARIS, 8. Dak., 60 N. W. Rep. 403. 

8. ATTACHMENT LIEN — Foreclosure.—A_ creditor 
whose attachment was levied after that of another 
creditor cannot complain that a judgment foreclosing 
the lien of the prior attachment was entered by con- 
fession before the return day of the writ, unless there 
was fraudin obtaining such judgment, or some un- 
conscionable advantage to the prior lienor.—MEIER V. 
WACO STATE BANK, Tex., 27S. W. Rep. 881. 

9. ATTACHMENT OF MORTGAGED CHATTELS.—Though 
an attaching creditor of a mortgagor of chattels did 
not, before levy, pay or tender the amount of the mort- 
gage, as required by Acts 2lst Gen. Assem. ch. 117, §1, 
his lien is valid and superior to that of a subsequent 
mortgage, taken with knowledge of the levy, where 
such creditor afterwards obtained a rescission of the 
prior mortgage for fraud.—CLARK V. PATTON, Iowa, 60 
N. W. Rep. 533. 

10. ATTORNEYS’ FEES—Lien.—Where defendant is 
served with notice of alien for the fees of plaintiff's 
attorneys, if he settles a judgment against him pend- 
ing appeal he is liable for such fees.—PARSONS V. HAW- 
LEY, Iowa, 60 N. W. Rep. 520. 

11. ATTORNEY AND CLIENT — Probate Judge.—Under 
Rev. St. ch. 13,§ 10, which declares that no “judge of 
any court of record shall be permitted to practice as an 
attorney or counselor at law in the court in which he 
presides,” a probate judge cannot act as counsel ina 
suit in the Circuit Court to set aside a will which has 
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been probated before him.—EVANS V. FUNK, IIl., 38 N. 
E. Rep. 230. 

12. CARRIERS—Failure to Purchase Ticket.—A rail- 
road company Cannot impose, as a penalty for not 
purchasing a ticket, such a sum that the fare collected 
on the train, including such additional amount, shall 
exceed the maximum allowed by statute.—ZAGELMEYER 
y. CINCINNATI, 8. & M. R. Co., Mich., 60 N. W. Rep. 487. 

18. CARRIERS—Injury to Person Leaving Train.—One 
who gets.on a railway train tosay good-by to a passen 
ger is bound to take notice of the time the train will 
start. Unless so notified, a railway company is not 
charged with knowledge that a person intends to 
leave its train as soon as he has bidden good by toa 
passenger.—MIssourI, K.& T. Ry. Co. V. MILLER, 
Tex., 27S. W. Rep. 905. 

14. CARRIERS — Passengers’ Effects.—In an action 
againsta carrier for baggage burned in a warehouse 
after it had reached its destination, the burden is on 
plaintiff to show want of ordinary care by defendant.— 
KaHN V. ATLANTIC & N.C. R. Co., N. Car., 208. E. Rep. 
169. 

15. CARRIERS — Railroad Commission — Rates—Evi- 
dence.—Under Act April 5, 1888, § 17, providing thata 
schedule of rates, with a prescribed certificate of the 
commissioners, shall be, prima facie, the schedule of 
the commissioners, a schedule with a certificate signed 
by the secretary of the board, and with the seal of the 
board attached, is admissible as such.—HOPPER V. 
Cuicaco, M. & St. P. Ry. Co., lowa, 60N. W. Rep. 
487. 

16. CARRIERS OF LIVE STOCK — Injuries.—A common 
carrier is not liable for injuries to a mare while being 
transported, resulting from her being in foal, umless it 
has notice that she is in foal, or of facts sufficient to 
charge it with knowledge of her condition.—MISSOURI 
Pac. Ry. Co. V. FAGAN, Tex., 27 8. W. Rep. 887. 

17. CARRIERS OF PASSENGERS—Injuries—Contributory 
Negligence.—Where plaintiff left the carin which he 
had been riding, and walked on defendant's railroad 
track, without looking for another train that he knew 
was then due, he cannot recover for injuries received 
by such train striking him, if the train men could not, 
with the exercise of care, have avoided the accident 
after seeing plaintiff's peril, though the relation of 
carrier and passenger yet existed, and plaintiff was 
prevented from hearing the train by the noise of «n 
engine standing near.—SANCHEZ V. SAN ANTONIO & A. 
P. R. Co., Tex., 27S. W. Rep. 922. 


18, CARRIER6 OF PASSENGERS—Street-Car Company— } 


Injuries.—Common carriers of passengers must use 
that decree of care which cautious persons skilled in 
that business would commonly use under like circum- 
stances.—DALLAS CONSOLIDATED TRACTION Ry. Co. V. 
RANDOLPH, Tex., 278. W. Rep. 925 

19. CARRIERS OF PASSENGERS — Street Railroads— 
Negligence.—Where a passenger, getting off a car 
while it is standing still, is injured by defects in the car, 
and the fact that the place where tbe injury occurred 
was not x usual stopping place is relied on as showing 
contributory negligence, itis proper to instruct that 
although the passenger got off the car on the north 
side of a street, when the usual place for alighting was 
on the south side, that fact alone would not bar his 
recovery, unless it was the proximate cause of the in- 
jury.—NortTH CHICAGO ST. R. CO. V. ELDRIDGE, Hl., 38 
N. E. Rep. 6. 

20. CLERK OF CouRT — Liabilities on Bond. Money 
paid to the clerk of court pursuant to an order for the 


payment into court of money held by referees asthe | 


Proceeds of a partition sale is received by the clerk in 
his official capacity, so as to render his bondsmen 
liable therefor.—W ALTERS-CATES V. WILKINSON, Iowa, 
60N. W. Rep. 514. 

21. CONFLICT OF L aWs —Constrnction of Bill of Lading. 
—A bill of lading of goods to be carried in an Boghish 
ship, signed in an English port, must be construed ac- 
cording tothe law of England.—W.UPPERMAN V. THE 








CARIB PRINCE, MIDDLETON, U.S. D. C. (N. Y.), 68 Fed. 
Rep. 266. 

22. CONFLICT OF LaWs—Limiting Liability of Carriers. 
—S8t. Ill. March 27, 1874, provides that, whenever any 
property is received by a carrier to be transported 
from one place to another within or without the State, 
the carrier cannot limit his common-law liability safely 
to deliver such property by any stipulation in the re- 
ceipt given for such property: Held, not to affecta 
contract made in Tennessee for the through shipment 
of cotton to Massachusetts, although the charter of the 
carrier so contracting was granted in Illinois.— 
THOMAS V. WABASH, ST. L. & P. Ry. Co., U. 8.0. C. 
(Ill.), 68 Fed. Rep. 200. 

23, CONSTITUTIONAL LAW — Board of Health—Disin- 
fection of Immigrant’s Baggage.—Act 230, Laws 1885, as 
amended by Act 47, Laws 1893, providing that the State 
board of health may make rules for the disinfection of 
baggage belonging to persons coming from a country 
where contagious disease exists, and making it a mis- 
demeanor for any person to refuse to permit his bag 
gage to be disinfected in accordance with such rules, 
is not in conflict with Const. art. 4, §1, which provides 
that the ‘‘legislative power is vested in asenate and 
house of representatives.”—HURST Vv, WARNER, Mich., 
60 N. W. Rep. 440 

24 CONSTITUTIONAL LAW — Exclusive Privileges — 
Police Powers.—Section 15, art.3 of the constitution, 
which provides that “the legislature shall not pass 
localor special laws granting to any corporation, asso- 
ciation, or individual, any special or exclusive privi- 
leges, immunity or franchise whatever,” held not a re- 
striction upon the power of the legislature over the 


| subject involved, but rather as a limitation with re- 


spect to the manner of the exercise of such power.— 
SMILEY V. MCDONALD, Neb., 60 N. W. Rep. 355. 


25. CONTRACT — Consideration. — Mutual promises 
constitute a sufficient consideration to support a con- 
tract.—MORROW V. JONES, Neb., 60 N. W. Rep. 36%. 


26. CONTRACTS— Variance by Parol.—In the absence 
of fraud or mistake, a written contract of sale of land 
cannot be varied by proof of antecedent or contempo- 
raneous verbal agreements as to what the vendor 
would do in consideration of the purchase.—CUSTEAU 
v. St. Louis LAND IMP. Co., Wis.,60 N. W. Rep. 425. 


27. CORPORATIONS—Consolidation— Personal Agree- 
ment of Officers.—Where the president of a corpora- 
tion, in conducting a consolidation with another cor- 
poration, fully protects the interests of his corpo- 
ration, the latter is not entitled tothe consideration 
coming to him for his personal agreement with the 
other corporation that he would not, for a number of 
years, engage in the business conducted by such cor- 
porations,—this being insisted on by the other corpo- 
poration as a condition precedent to consolidation,— 
his interests not being thereby rendered antagonistic 
to those of his corporation.—BRISTOL V. SCRANTON, U. 
8. C. C. of Apnp., 63 Fed. Rep. 218. 

28. CORPORATION—Fraudulent Sale of Stock.—Where 
the capital stock ofan insolvent corporation is in- 
creased to enable it to carry on business till certain 
stockholders can dispose of original stock, and a per- 
son is induced by the president and directors to pur- 
chase part of the increase of stock, under the false 
representation that the company is solvent and the 
stock valuable, the corporation is liable for damages, 
though all the original stockholders did not partici- 
pate eitherin the false representation or in the pro- 
ceedings to inerease the stock.—DORSEY MACH. CO. 
Vv. MCCAFFREY, Ind., 38 N. E. Rep. 209. 

29. CouRTS— Bankruptcy—Attack in State Court.—A 
State court cannot,in a subsequent action, annul or 
disregard a discharge in bankruptcy, because of fraud 
in obtaining it.—EWELL v. PITTMAN, Ky., 27 8. W. 
Rep. 870 

30. CoURT RECORDS—Right of Inspection.—No per- 
son has aright to keep aclerk continuously in the 
county clerk’s office, with free access to the files, for 
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the purpose of making abstracts therefrom, except on 
such reasonable regulations as the county clerk may 
prescribe, and the payment of a fee to provide addi- 
tional office facilities is a reasonable regulation.—BUR- 
TON V. REYNOLDS, Mich., 60 N. W. Rep. 452. 

31. CRIMINAL EVIDENCE-Burglary.— In a trial for 
burglary, the defense being an alibi, where it appears 
that the police were warned thatthe crime was to be 
committed, it is proper to restrict the cross examina- 
tion of the State’s witnesses, as to the source ofthe 
information, to matters bearing on the question of 
whether defendant was present at the commission of 
the burglary.—PEOPLE V. LAIRD, Mich., 60 N. W. Rep. 
457. 

82. CRIMINAL LAW — Apportionment of Costs. — 
Though Code, § 4589, provides that the judgment ina 
criminal case cannot be reversed or modified on ap- 
peal of the State so as to increase the punishment, an 
erroneous taxation of costs may be so codified on ap- 
peal, costs being merely incidental to the proceeding, 
and no part of the punishment.—STATE V. BELLE, 
Iowa, 60 N. W. Rep. 525. 

33. CRIMINAL LAW—Examination of Witnesses.— It is 
not error to refuse to place the names of certain wit- 
nesses on an information where the witness called 
testified to the whole transaction, and the testimony 
of the other witnesses would be merely cumulative.— 
PEOPLE V. KINDRA, Mich., 60 N. W. Rep. 458. 

34. CRIMINAL LAW—Killing while Resisting Arrest.— 
Where the resistance to arrest for a misdemeanor is 
with a deadly weapon, the officer may usesuch force 
as is necessary to make the arrest, even to the taking 
of life.—BOWMAN V. COMMONWEALTH, Ky., 27 8S. W. 
Rep. 870. 

35. CRIMINAL LAW —Peddling Drugs.—Under Acts 18th 
Gen, Assem. ch. 75, providing that an itinerant vender 
of any drug, ‘‘who shall by writing or printing, or any 
other method, publicly profess to treat diseases, shall 
pay a license.” ‘‘The publicly professing” is the of- 
fense, and an indictment therefor need not allege that 
any drugs were sold.—STaTE V. BLAIR, Lowa, 60 N. W. 
Rep. 486. 

36. CRIMINAL PRACTICE —Forgery—Variance.— On a 
trial for forging a draft, a variance inthe description 
of the residence of the drawee as shown on the draft is 
immaterial, since that is no part of the draft itself.— 
TRASK V. PEOPLE, II1., 38 N. E. Rep. 248. 

37. DEED—Alteration—Estoppel.—Where, in an ac- 
tion by a grantor for the reformation of a deed, it ap- 
pears that the deed had been recorded to his knowl- 
edge for many years, and the land therein conveyed 
used fora highway, and that the description inthe 
deed, was altered after its delivery, described the land 
which was intended to be conveyed, the grantor can- 
not insist that the deed is void on account of such al- 
teration.—MOHLIS V. TRAUFFLER, lowa, 60 N. W. Rep. 
521. 

38. DEED—Delivery—Intention of Grantor.—A hus- 
band, who was threatened with unjust litigation, exe- 
cuted a deed of land to his wife, which he left with his 
attorney, and, after summons was served on him in 
the threatened action, recorded the deed. The wife 
did not know of such deed untila long time after it 
was recorded. The deed reserved in the grantor the 
control of the land during his life, and he subsequent- 
ly conveyed it to another: Held, that it was not the 
grantor’s intention that the recording of the deed 
should constitute a delivery thereof, so as to pass title 
to the wife.—DAVIS Vv. DAvis, lowa, 60 N. W. Rep. 507. 

39. DEED—Undue Influence.—‘‘ Where coercion is not 
sufficient to amount to duress, but a social or domestic 
force is exerted ona party, which controls the free 
action of his will, and prevents voluntary action in 
the making of a contract or execution of a deed for 
real estate, equity may relieve him against the same 
on the ground of undue influence.” — HARTNETT Vv. 
HARTNETT, Neb., 60 N. W. Rep. 362. 

40. DESCENT AND DISTRIBUTION — Advancement. — 





Parol evidence is admissible to show that a convey- 
ance by decedent to his son’s wife was intended as an 
advancement to the son.—PALMER V. CULBERTSON, N, 
Y., 38 N. E. Rep. 199. 

41. DivorcE—Service.— A divorce obtained by the 
wife without personal service on the husband, a resi- 
dent of another State, has no extraterritorial validity. 
—HARRIS V. HARRIS, N. Car., 20S. E. Rep. 187. 

42. EVIDENCE— Declarations—Plainti(l’s Assignor,— 
Where the ownership of a draft and Dill of lading are 
in issue, declarations made since the date of the al- 
leged transfer of the instruments to plaintiff, by one 
under whom plaintiff claims, but whom he has not 
called as a witness, are inadmissible to disprove such 
transfer.—MADDOX V. ATLANTIC & N. C. RK. Co.,N, 
Car., 208. E. Rep. 190. 

43. EVIDENCE—Defective Bridge.— In an action for 
the value of a horse killed by falling through the 
earth approach toa bridge, owing to the rotten con- 
dition of the planks and piling which supported the 
approach, one who inspected the planks and pilinga 
few dvys after the accident may testify as to their rot- 
ten condition at that time.—JESSUP V. OSCEOLA Coun- 
TY, lowa,60 N. W. Rep. 485. 

44, EXECUTION — Exemptions — Residents. — Under 
Const. urt. 10, § 1, exempting certain personal property 
of residents from gale under execution, and Code, § 507, 
providing for an appraisal when personal property of 
a resident shall be levied on, one who was a resident 
at the time of the levy, but not at the time of sale, is 
not entitled to such exemption.—JONES A. ASHBROOK, 
N. Car.,20S. W. Rep. 170. 

45. EXECUTION—Sale — Inadequate Price.—The gen- 
eral rule is that mere inadequacy of price alone is not 
sufficient to set aside a judicial sale; but where such 
inadequacy is connected with, or shown to result from, 
any mistake, accident, surprise, misconduct, fraud, 
or irregularity, the sale will generally be set aside.— 
LAWYER’S CO OPERATIVE PUB. CO. V. BENNETT T, Fla., 
16 South. Rep. 185. 

46. EXECUTION SALE — Redemption. — Plaintiff sold 
lands to M, and took a mortgage thereon for the price. 
The lands had been previously sold on execution, but 
plaintiff agreed to redeem them. M borrowed money 
from H, and paid the execution, H taking a deed from 
the purchaser on execution as security: Held, that 
the transaction was a redemption of the lands, and 
the deed to H, being merely for security, did not de- 
prive plaintiff of ber right to pay the debt and protect 
her mortgage, even after the statutory time for re- 
demption had expired. — SMITH V. MICHIGAN STATE 
BANK, Mich., €0 N. W. Rep. 438. 

47. FEDERAL CourTs—Jurisdiction— Collusion.—Re- 
fusal of trustees to sue, thereby enabling the cestui que 
trust to bring the act.on in a Federal Court, as involv- 
ing a controversy wholly between citizens of different 
States, will not be held conclusive, thus subjecting the 
action to dismissal under Act March 3, 1875, § 5, though 
they were willing the cestui que trust should bring the 
action, and were friendly to it, where they would not 
have sued under any circumstances, for the reason 
that they would have had to sue ina Statecourt, and 
thought that an effort would there be made to unduly 
influence the jury.—BOWDOIN COLLEGE V. MERRITT, U. 
8. C. C. (Cal.), 63 Fed. Rep. 213. 

48. FRAUDULENT CONVEYANCES.—A Voluntary con- 
veyance to one’s wife and children is not fraudulent as 
against existing creditors, though not recorded, where 
the grantor was solvent at the time, andthe deed was 
made by him in view of possible injury to his business 
ef liquor selling from prohibitory legislation then 
pending.—WARE V. PURDY, Iowa, 60 N. W. Rep. 526. 

49. FRAUDULENT SALE — Transfer of Possession.— 
Where a Sale is evidenced by a bill of sale, actual man- 
ual delivery of the property is not necessary to pass 
title. —-MaDDOX V. DABNEY, Tex., 27S. W. Rep. 901. 

50. GARNISHMENT OF BANK — Service on Cashier.— 
Service of garnishment on the cashier of a bank is 
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sufficient to bind the bank.—ROSENBERG V. FIRST NAT. 

BANK OF TEXARKANA, Tex., 278. W. Rep. 897. 

51. GUARDIAN—Appointment and Removal.—As the 
appointment of a guardian for a minor rests largely in 
the discretion of the judge, the removal of a guardian, 
and appointment in his stead of the minor’s step- 
mother, confessedly a proper person, will be presumed 
to have been made upon suflicient evidence.—CRAW 
FORD V. CRAWFORD, Iowa, 60 N. W. Rep. 501. 

52, HIGHWaYs—Occupation by Telegraph Poles.—The 
occupation of arural highway, the fee of which be- 
longs to the abutting owners, by a telegraph company 
for the erection of its poles, is an additional burden to 
the easement fora highway, for which the owners of 
the fee are entitled to compensation.—EEL8 V. AMER- 
ICAN TELEPHONE & TELEGRAPH CO., N. Y., 38 N. E. 
Rep. 202. 

53. HUSBAND AND WIFE—Injuries to Wife.—The cause 
of action for personal injuries to the wife accrues to 
the community estate represented by the husband, and 
inthe absence of a showing of exceptional facts en- 
titling the wife to rel:ef he alone can sue.—RICE Vv. 
MEXICAN NAT. R. Co., Tex., 275. W. Rep. 921. 

54. IMMIGRATION—Contract Laborer—‘Personal or 
Domestic Servant.”—An ‘‘undercoachman,” whose 
duties are, partly, to assist in keeping stables, horses, 
and carriages in good order, but principally to drive 
the horses when his employer or any of his family go 
out in carriages, and to accompany on horseback the 
younger members of the family when they go out on 
horseback, and who boards with his employer’s coach- 
man, and sleeps in a room over the coach house, isa 
“personal or domestic servant,” within the meaning 
of St. 1885, ch. 164, prohibiting the immigration of 
aliens under contracts for labor, and providing that 
the provisions of the act shall not apply to “‘persons 
employed strictly as-personal or domestic servants.”— 
In RE HOWARD, U.S. C. C. (N. Y_), 63 Fed. Rep. 263. 

55. INJUNCTION—Nuisance.—The fact that the owners 
of a building have temporarily burned therein a 
quality of coal that produced dense smoke, to the in- 
jury of neighbors, does not justify relief by injunction, 
since the remedy at law is ample.—NELSON V. MILLI- 
GAN,I11.,38 N. E. Rep. 239. 

56. INSURANCE—Rights of Mortgagee.—Plaintiff, a 
grantee of one to whom desurance policy procured by 
the mortgagor at the latter expense, Cannot recover 
on the policy if the mortgage debt has been paid, 
though it was not paid until after the loss.—PHOENIX 
ASSUR. CO. V. ALLISON, Tex., 278. W. Rep. 894. 

57. INSURANCE PoLicy—Incumbrance.—The policy 
contained a printed condition avoiding it if the sub- 
ject of the insurance is rersonal property, and be or 
become incumbered with a chattel mortgage: Held, 
the subsequent written portion of the policy, insuring 
the property of the insured, ‘‘its own, or held by it in 
trust oron commission, or sold but not delivered,” 
did not annul or supersede the condition against such 
chattle mortgage incumbrance, and the placing of 
such an incumbrance on the property after the mak- 
ing of the policy, and before the loss, avoided the 
policy.—First NAT. BANK OF DEVIL’S LAKE V. AMER- 
ICAN CENT. INS. CO. OF ST. LOUIS, Minn., 60 N. W. Rep. 
345, 

58. JUDGMENT—Simultaneous Injury—Separate Ac- 
tions.—An action for personal injuries sustained by the 
Owner of horses while traveling with them on a 
drover’s pass is not barred by a judgment for the in- 


‘jury the horses received in the same accident.—WarT- 


SON V. TEXAS & P. Ry. OO.,’ Tex., 27S. W. Rep. 924. 

59. JUDGMENT — Vacation after Term.—2 Starr & C. 
Ann. St. ch. 110, par. 67, which provides that all errors 
infact committed in courts of record which by com- 
mon law could be corrected by writ of error coram no- 
vis ‘may be corrected by the court in which the error 
was Committed, upon motion in writing made at any 
time within five years after the rendition of final judg- 
ment,” does not give a court jurisdiction to vacate a 
final judgment entered at a previous term, where it 





does not appear that any error in fact was committed. 
—CHICAGO, R. I. & P. Ry. CO. V. TOWN OF CALUMBT, 
Ill., 388 N. E. Rep. 235. 

69. JUDICIAL NOTICE —New Trial.—The Supreme 
Court will take judicial notice of the distance from the 
county seat of a town mentioned in the record.— 
BRUSON V. CLARK, I1., 88 N. E. Rep. 252. 

61. LANDLORD AND TENANT — Distress for Rent. — 
Where a lease of land provides that the lessor will 
rent the lessee two inules, and the rent reserved is a 
gross sum for both the land and mules, and no sepa- 
rate rental is fixed for each, there is such an uncer- 


. tainty as to the amount reserved for the rent of the 


land that payment thereof cannot be enforced by dis- 

tress.—STEWART V. GREGG, S. Car., 208. E. Rep. 198. 

62. LANDLORD’sS. LIEN — Foreclosure. —A landlord’s 
lien may be foreclosed without previous distress pro- 
ceedings.—RANDALL V. ROSENTHAL, Tex., 27S. W. Rep. 
906. 

63. LIBEL—Attacking Credit of Rival Merchant.—A 
false statement thata merchant,in the habit of pur- 
chasing goods on credit, was heavily indebted, and 
had conveyed property to his wife at half its value is 
actionable per ser.—SIMONS V. BURNHAM, Mich., 60 N. 
W. Rep. 476. 

“64. LriBEL—Construction of Publication.—Any writ- 
ten or printed statement which falsely and maliciously 
charges another with the commissions of an indict- 
able criminal offense is libelous per se, and ina suit 
predictated upon the publication of such statement 
the plaintiff need neither aver nor prove special dam- 
ages.—POKROK ZAKADU PUB. CO. V. ZISKOVSKY, Neb., 
60 N. W. Rep. 358. 

65. LIBEL—Privileged Publication.—The libel alleged 
was published of and concerning a school teacher, at 
a meeting of the school district called for the purpose 
of receiving any charges which might be made, and 
transmitting them to the county superintendent: 
Held, that the occasion was not one of absolute privi- 
lege, and that the defendant,was liable at least on proof 
of express malice in the publication.— VALLERY V. 
STATE, Neb., 27 N. W. Rep. 349. 

66. LiInBEL—What Constitutes.—Defendant published 
a dispatch reading: “Missing Millionaire [plaintiff] 
Located. [Plaintiff], Southern Ohio manager of the 
Standard Oil Company until six months ago, when he 
strangely disappeared, has been located living in 
luxury” in Canada: Held that, since some of our 
countrymen who reside in Canada are fugitives from 
justice, of which courts may take judicial notice, 
whether the dispatch was libelous was a question for 
the jury.—PREss Pus. Co. Vv. MEDONALD, U.S. C.C. 
of App., 63 Fed. Rep. 238. 

67. LIEN—Bonds.—An agreement made with a pros- 
pective creditor of a firm, by one who has loaned. 
bonds to it, that such bonds, ‘tor the value thereof,” 
shall not be returned to him until any money owing to 
such creditor shall be paid, and that the bonds, nor the 
value thereof,” shall remain atthe risk of the firm’s 
business, so far as any claim of such creditor is con- 

cerned, does not create a lien on the bonds themselves, 
as the owner may take them back at anytime by pay- 
ing their value to the firm.—WALKER VY. Brown, U.S. 
C. C. of App., 63 Fed. Rep. 204. 

68. MASTER AND SERVANT—Contributory Neglis;ence. 
—Plaintiff’s intestate had been employed in railroad 
work for 25 years, and for four years had been working 
in the yards around defendant’s depot. While stand- 
ing idle on the track, he was killed by an engine which 
was backing away from a switch, and which he could 
have noticed with ordinary caution, since the engine 
had been moving about the yards for some time, and 
the bell was ringing constantly: Held, that he was 
guilty of contributory negligence.—KBEFE V. CHICAGO 
& N. W. Ry. Co., Iowa, 60 N. W. Rep. 503. 

69. MASTER AND SERVANT—Injury — Assumption of 
Risk.—One employed to shovel gravel out of a pit, the 





side of which is liable to give way from the weight of 
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loam placed on the top thereof, cannot recover for in- 
juries caused by the caving in of such side, where the 
danger could be seen by any person working in the 
pit.—RAILSBACK V. PRESIDENT, ETC., OF WAYNE COUN- 
TY TURNPIKE Co., Ind., 38N. E. Rep. 221. F 

70. MASTER AND SERVANT—Injuries—Latent Defect in 
Machinery.—In an action by a servant against his 
master for personal injuries resulting from a latent de- 
fect in machinery, an allegation in the complaint of 
failure to inspect the machinery is not necessary to 
charge defendant with constructive knowledge of the 
defect.—SALEM STONE & LIME Co. v. TEPPsS, Ind., 38 N. 
E. Rep. 229. 

71. MASTER AND SERVANT—Negligence.—Where an in- 
jury has occurred, through the negligence of a serv- 
ant, evidence that he was generally kvown to be unfit, 
reckless, er unskillful is competent to show that the 
master was negligent in employing him. — WESTERN 
STONE CO. V. WHALEN, IIIl., 88 N. E. Rep. 241. 

72. MALICIOUS PROSECUTION — Probable Cause.— 
Where one instituting a criminal prosecution had full 
knowledge of all the material facts, and their insuffi- 
ciency to support the charge, the fact that the accused 
waived preliminary examination, that he was indicted, 
and that thetrial jury disagreed, is no defense to an 
action for malicious prosecution, though the person 
prosecuting did not appear beforethe grand jury, or 
give false testimony onthe trial.—BARBER V. SCOTT, 
Iowa, 60 N. W. Rep. 497. 

73. MASTER AND SERVANT — Railroad Company—As 
sumption of Risk.—Where a brakeman goes between 
the cars to couple or uncouple them by hand, in obedi- 
ence toan order of an engineer or conductor, but in 
violation of well-known rule absolutely prohibiting 
brakemen from coupling or uncoupling cars except 
with a coupling stick, he performs an act outside the 
scope of his employment, and assumes the risk.— 
RICHMOND & D. R. CO. Vv. FINLEY, U. S.C. C. of App., 
63 Fed. Rep. 228. 

74. MECHANIC’S LIEN—Waiver—Acceptance of Note.— 
When a material man or laborer takes the promissory 
note, draft, or bi!l of exchange of the owner for the 
amount due the former from the latter for labor or 
material furnished for an improvement on real estate, 
there is no conclusive presumption of law that such 
note, draft, or bill of exchange was given or accepted 
in payment and discharge of the debt of which it was 
evidence, nor does the law presume that such material 
man or laborer thereby intended to waive his right to 
a mechanic’s lien under the statute.—BARNACLE V. 
HENDERSON, Neb., 60 N. W. Rep. 383. 


75. MORTGAGE—Death of Party in Foreclosure.— 
Where, onthe death ofa defendant in an action to 
foreclose a mortgage on land, her devisees are, by or- 
der made parties defendant, itis errorto provide in 
the order that they may answer the complaint gen 
erally, as the only question they can raise by answer is 
whether they are the heirs or devisees of the deceased.— 
DUNHAM V. CARSON, S. Car., 208. EK. Rep. 197. 


76. MORT@AGE—Unrecorded Release.—W here a mort- 
gagee releases the timber on mortgaged lands, but 
the release is never recorded, a purchaser at a subse 
quent sale under the mortgage takes a good title to 
the timber, though before payment of the price and 
receipt of a deed, he learns of the existence of sueh 
release.—BARBER Vv. WADSWORTH, N. Car., 2 8. E. 
Rep. 178. 


77. MUNICIPAL CORPORATION—Defective Sidewalk.— 
In an action for injuries caused by a defective side 
walk, evidence showing the condition of the walk in 
the vicinity is admissible to charge the city with no 
tice of the defect.—EDWARDS V. COMMON CouUgcIL OF 
VILLAGE OF THREE RIVERS, Mich., 60 N. W. Rep. 454. 

78. MUMICIPAL CORPORATIONS—Defective Sidewalk— 
Injuries.—There is no common-law liability of munici 
pal corporations for injuries caused by neglect to re- 
pair highways or sidewalks.—ROBERTS V. CiTY OF DE- 
fROIT, Mich.,60N. W. Rep. 450. 





79. MUNICIPAL CORPORATION — Negligence—Death of 
Child.—A city is negligent in not fencing a sand pit 
when it is so near a street, and its surroundings are 
such, that tbe city authorities, inthe exercise of rea- 
sonable judgment, should anticipate that children 
would enter the pit to play, and would excavate in the 
bank to such an extent as to endanger their lives.— 
HAWLEY V. CITY OF ATLANTIC, Iowa, 60 N. W. Rep. 519. 


80. MUNICIPAL CORPORATION—Negligence—Defective 
Sewers.—Municipal corporations are liable in damages 
for the results of their negligence only in »dopting 
defective plans for public improvements, and not for 
the results of an error in judgment.—CITY OF PERU y, 
BrowyN, Ind., 38 N. E. Rep. 223. 


81. MUNICIPAL CORPORATIONS—Puplic Improvements 
—Assessments.—Where a city council gives notice of 
the letting of a contract for sewer construction, an 
abutting owner, who, knowing the work was going on, 
and that it was to be paid for by assessment, receives 
the benefit thereof, is estopped from denying the 
sufficiency of the notices.—CRAWFORDSVILLE Music 
HALL ASS’N V. CLEMENTS, Ind., 38 N. E. Rep. 226. 


82. MUNICIPAL CORPORATIONS—Special Assessments, 
—An ordinance for a sewer which provides that 97 
manholes sha] be built upon said sewer at such points 
as may be designated, and that all brick work shail be 
done under the supervision of the department of pub- 
lic works, sufficiently describes the location of the 
manhboles.— BARBER V. CITY OF CHICAGO, III., 38 N. E. 
Rep. 258. 

83. MUNICIPAL CORPORATIONS—Special Assessments, 
—The only foundation for a local assessment lies in the 
special benefits conferred upon the property assessed 
by the improvement, to pay which the assessment is 
made; and an assessment beyond the benefit so con- 
ferred isa taking of property for public use without 
compensation, and therefore illegal.—CAIN v. CITY OF 
OMAHA, Neb.,60 N. W. Rep. 368. 


84. MUTUAL INSURANCE ASSOCIATION— Endowment 
Clause Policies. — A mutual insurance association 
which has issued no policies with the endowment clause 
cannot, by an agreement with another association, as- 
sume payment of such policies issued by the latter 
prior to the act of 1886, prohibiting their further issue, 
so as to render its members iiable for assessments 
therefor. — DISHONG Vv. g0WA LIFE & ENDOWMENT 
Ass’N, Iowa, 60 N. W. Rep. 505. 

85. NATIONAL BANKS—Insolvency—Negligence of Di 
rectors.—Dzirectors of a national bank left its manage 
ment for more than three years almost wholly to its 
cashier, who had but little property, and of whom 
they required no bond; and they knowingly permitted 
loans to be made to individuals and firms largely in 
excess of the amounts allowed by law. They also 
failed to record mortgages given to secure large debts 
due the bank, even after they were aware of its in- 


| solvepngy, and erroneously advised an examiner who 


had taken charge of the bamk that it was not neces- 
sury to record them: Held, that the directors were 
personally liable for the losses caused by such neg- 
lect and mismanagement, and the fraud and defalca 
tions of the cashier.—ROBINSON Vv. HALL, U.S. C. C. of 
App., 63 Fed. Rep. 223. 

86. NEGLIGENCE—Action by Child— Imputed Negli- 
gence.—In an action by a child, by its father, as next 
friend, against a railroad company, for personal inju- 
ries,the negligence of the father, in whose care the 
child was traveling, eannot be imputed to the child. 
—ALLEN V. TEXAS & P. Ry. Co., Tex., 27 S. W. Rep. 943. 


87. NEGLIs“ENCE — Dangerous Premises.—By con- 


’ tract with defendant, a company agreed to put fire ex- 


tinguishers in defendant’s grain elevator. Defendant 
was tofurnish the staging forthe men employed by 
the fire extinguishing company. The deceased, while 
at work for the latter company, was killed by a fall 
caused by a defective plank in the staging. Held, that 
a charge “that defendant is responsible in the cape a8 
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a matter of law, unless the deceased is chargeable 
with contributory negligence,” was not error.— BRIGHT 
vy. BARNETT & RECORD Co., Wis., 60 N. W. Rep. 418. 

88. NEGOTIABLE INSTRUMENT—Action on Note.—In a 
suit to recover on a note against the two joint makers, 
across complaint by one of them, alleging that a third 
party is in facta joint debtor on the note, although 
his name does not appear thereon, and praying that 
such third person be made a party defendant, and that 
he be required to answer, is dumurrable.—HEATON v. 
LyNncH, Ind., 38 N. E. Rep.’ 224. 

89. PARENT AND CHILD—Liabilities for Necessaries.— 
A parent is liable for necessaries furnished a son 
while living awav from home with his consent, though 
the son was able to work and controiled his own earn- 
ings.—COOPER V. MCNAMARA, Iowa, 60 N. W. Rep. 522. 

90. PARTNERSHIP— Accounting. —In an action by a 
partner who furnished the capital against the other 
partner, for an accounting, the master found that not 
only did defendant not insist on his objections to cer- 
tain charges for interest made against him by plaint- 
iff, when the items were brought to his notice, but 
that from timeto time during the partnership, when 
such charges are made, he acquiesced in them: Held, 
that neither the finding of the master nor the charges 
would be disturbed, though such charges were large, 
and such as would not have been allowed on proper 
objection by defendant.— DUDEN v. MALoy, U. 8. C.C. 
of App., 68 Fed. Rep. 183. 

91. PARTNERSHIP— Actions between Partners. — An 
action at law cannot be maintained by one partner, 
against his copaxtner to recover moneys alleged to be 
due him on account of partnership transactions, where 
no settlement ofthe partnership accounts and business 
has been had.—LORD vy. PEAKS, Neb., 60 N. W. Rep. 353. 

92. PEDDLERS— License.—A person who solicits or- 
ders for stoves similar to asample which he carries in 
his wagon is not an ‘‘itinerant salesman,” nor a ped- 
dler exposing for sale goods on the street or in a 
housetemporarily rented and liable for a license as 
such.—STATE V. GIBBS, N. Car., 20S. E. Rep. 172. 

93. PLEADING — Amendment. — The fact that an 
amendment is filed without leave of court is not 
ground fora refusal to allow it if leave to amend is 
asked before the case is called for trial.—HOPKINS V. 
SEAY, Tex., 27S. W. Rep. 899. 

94. PLEADING— Non-joinder of Parties.— Where de- 
fendant pleads as a set off a claim against plaintiff as- 
signed to him, the non-joinder of defendant’s assignor 
must be taken advantage of by demurrer.—DARNALL 
V. SIMPKINS, Ind., 38 N. E. Rep. 219. 

%. PLEADING—Want of Jurisdiction. — Under the 
provisions of our Code, it is proper to plead as a dis- 
tinct. defense any facts, not disclosed by the petition, 
from which it appears that the court has not acquired 
jurisdiction of the person of the defendant or the sub- 
ject of the action.—ANHEUSER-BUSH BREWING AS88’N V. 
PETERSON, Neb., 60N. W. Rep. 373. 

9%. PRINCIPAL AND AGENT — Purchase of Principal’s 
Land.— An agent of a non-resident to collect rents 
and profits, and to sell land, received an offer of $1,000 
forthe land, but concealed the fact from the owner, 
and represented that he could get no offer at any price, 
that the land would not bring more than $800, and of- 
fered to buy it himself at that price if the owner would 
also convey his intereat in the crops, valued at $150. 
The owner, relying on these representations, and hav- 
ing no other means of knowledge, executed a deed to 
hisagent: Held, that the deed was fraudulent. — 
GREEN V. PEESO, Iowa, 60 N. W. Rep. 531. 

97, PRINCIPAL AND SURETY— Cosurety — Payment. — 
Where a judgment against two sureties on a bond is 
paid by one of them, he is entitled to a satisfaction of 
the judgment asto one-half its amount, and to an as- 
signment of the other half to a trustee for his benefit 
in order to enforce contribution from his cosurety.— 
PEEBLES V. Gay, N. Car., 20S. E. Rep. 173. 

98. PROHIBITION—Justice of the Peace. — A writ of 








prohibition wili not issue to restrain a magistrate 
from proceeding in a criminal case because the war- 
rant was void, as the legal remedy is adequate.—STATE 
v. Evans, Wis., 60 N. W. Rep. 433. 

99. RAILROAD COMPANY — Injuries — Negligence.—A 
foreman of a railway gang employed to keep the 
track in repair is engaged in the ‘‘operation” of a rail- 
way (Code, § 1307), s0 as to render the company liable 
to him for injuries due to the negligence of aco em- 
ployee.—HADEN V. Sioux Ciry & P. R. Co., lowa, 60 N. 
W. Rep. 537. 

100. RAILROAD COMPANY— Injuries— Negligence. —A 
railroad employee who had held the same position at 
the place of the accident for some time was familiar 
with the time of passage of atrain, knew it wascom- 
ing, and, while walking in front of it, heard the fire- 
man Call out to him, but thinking he was on another 
track, failed to get out of the way, was negligent.— 
VREELAND V. CHICAGO, M. & ST. P. Ry. Co., Iowa, 60 
N. W. Rep. 542. 

101. RAILROAD COMPANY—Injury to Child.—In an ac 
tion forthe death of a boy eight years old, killed by 
defendant’s engine while on a trestle, where the de- 
fense of contributory negligence was set up, it was 
error to refuse to charge that ‘‘if the deceased volun- 
tarily went on defendant’s track at a place of danger, 
and exposed himself to peril from approaching trains, 
and if he had intelligence to appreciate and avoid the 
danger of the situation, then plaintiff cannot recover.”’ 
—StT. Louis & 8. F. Ry. -Co. v. CHRISTIAN, Tex., 278. 
W. Rep. 932. 

102. RAILROAD COMPANIES — Killing Stock — Negli- 
gence.—Negligence is the gist of an action to re- 
cover damages for animals killed by*a railway com- 
pany; and when the presumption of negligence aris- 
ing from the ‘killing is overcome by the evidence of 
the company, the plaintiff, to entitle him to recover, 
must prove facts tending to show that the killing was 
caused by the negligence of the company sufiicient to 
warrant a jury in finding such negligence on the part 
ofthe company.—HARRISON Vv. CHICAGO,M. &S8T. P. 
Ry. Co.,S. Dak.,60N. W. Rep. 405. 


103. REAL ESTATE AGENT—Commissions.—A real-es 
tate broker employed to sell land, who agrees to pay 
another broker a commission if he procures a pur- 
chaser therefor, is liable for the commission if the 
purchaser is procured, though he afterwards dis 
covers that the land is not the property of his princi- 
pal.—BARTHELL V. PETER, Wis., 60 N. W. Rep. 429. 


104. REAL ESTATE AGENT—Sale of Land.—Where the 
owner of land orally authorizes a broker to sell it ata 
certain price, payable partly incash and partly on 
time, a sale with more than one-third of the price pay- 
able in cash, and the residue in three and five years, 
with six per cent. interest, secured by mortgage on 
the land, is withinthe reasonable discretion given 
the broker.—SMITH V. KEELER, IIl., 388 N. E. Rep. 250. 


105. REMOVAL OF CaUsSES—Separable Controversy.— 
In an action by a switchman against a railroad com- 
pany, S, and P for personal injuries sustained by being 
run over by the company’s switch engine, the petition 
alleged that the engine was improperly constructed ; 
that after plaintiff fell on the track, having been 
thrown down in an effort to step on the defective foot- 
board, he was pushed along the track; and that such 
company, together with the engineer, 8, and yard 
master P, were negligent in that they did not keep a 
proper lookout; and did not heed plaintiff’s signal to 
stop: Held, that such petition contained two dis- 
tinct, separable causes of action.—FERGASON Vv. CHI- 
caGo, M. & ST. P. Ry. Co.,U. 8. C. CO. (Iowa), 63 Fed. 
Rep. 177. 

106. REPLEVIN—Action on Bond.—In an action on a 
replevin bond, where it appears that the replevin euit 
was dismissed for want of jurisdiction, and the prop- 
erty returned to plaintiff, and there was no adjudica- 
tion as to ownership, and there is evidence that 
plaintiff was not the owner of the property, a judg- 
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ment for nominal damages will notbe reversed.— 
ROBINSON V. TEETER, Ind., 38 N. E. Rep. 233. 

107. SALE—Vendor’s Liability for Defects.—One sell- 
ing an engine without any warranty is not liable fora 
break in the shaft, due to latent defects, unknown to 
him, which he could not have discovered by examin- 
ing the shaft.—MCKINNON MFG. CO. V. ALPENA FISH 
Co.. Mich.,60 N. W. Rep. 472. 

108. SALE OF HoRSE—Price Conditioned on Speed.— 
Plaintiff sold and delivered to defendant a mare under 
an agreement that if,in a test to be made within 90 
days by one named in the agreement, the mare could 
trot as fast as one owned by defendant, an additional 
price was to be paid: Held that, it being shown that 
the mare sold was several seconds faster than defend- 
ant’s mare, defendant was not relieved of liability for 
the additional price because no test was made owing 
to the lameness of one mare and the sickness of the 
other, both having been in his possession during the 
90 days.—DEYO v. HAMMOND, Mich., 60 N. W. Rep. 455. 

109. SALE OF LANDS— Action for Purchase Price.— 
Plaintiff sold defendant certain lands, giving a war- 
ranty deed therefor, and including therein an undi- 
vided interest ofa minor child. Contemporaneously 
he executed a bond conditioned to institute a suit for 
partition to acquire the minor’s interest was never 
acquired: Held that, in an action for the purchase 
money, defendant could off set the value of such undi- 
vided interest.—DOUGHTY V. COTTRAUX, Tex., 27S. W. 
Rep. 914. 

110, SET-OFF AND COUNTERCLAIM. — Unliquidated 
Claim.—The claim of a buyer, who has returned a cer- 
tain portion of goods, for which he had paid, on ac- 
count of their igferior quality, is not an “unliquidated 
claim” (Rey. St. art. 649), which cannot be set off in 
an action by the seller for the price of another invoice 
of goods.—SNELLING V. KEORNER, Tex., 278. W. Rep. 
887. 

111. SLANDER — Interchange of Opprobrious Epi- 
thets.—Where persons mutually engage in bandying 
opprobrious epithets, an action of slander is not to 
be encouraged for words thus uttered.—GOLDBERG V. 
DOBBERTON, La., 16 South. Rep. 192. 

112. SLANDER — Malice. — In an action for slander, 
where the words complained of charge plaintiff with 
stealing defendant’s goods, the question of whether 
the charge was made in good faith and without 
malice, while defendant was trying tofind the thief, 
is forthe jury.—HUPFER V. ROSENFELD, Mass., 38 N. 
E. Rep. 197. 

113. TAXATION — Interstate Commerce—License Tax. 
—Section 27, ch. 294, Acts 1893, proviaing for a license 
tax ‘‘on every itinerant who puts up lightning rods,” 
imposes no burden on interstate commerce.—STATE V. 
GORHAM, N. Car., 208. E. Rep. 179. 

114, TAX DEED—Recitals.—A tax deed reciting, in the 
form prescribed by Rev. St. § 1178, that certain tracts 
were for the non-payment of taxes, sold for $80 ‘‘in the 
whole,” means not that the tracts were sold together, 
contrary to law, but thatthe amount for which they 
were separately sold aggregated that amount.—Hor- 
SON V. WETHERBY, Wis., 60 N. W. Rep. 423. 

115. TRIAL—Arguments of Counsel.—Remarks by the 
counsel in his argument intimating that friends of the 
other party are jurors, and that there were wisperings 
in the court house during trial concerning the case, 
are rendered harmless by an instruction to decide the 
case on the law and evidence, and nothing else.—CoL- 
LINS V. GREELEY, Mass., 38 N. E. Rep. 195. 

116. TRIAL—Negligence—Evidence.—In an action for 
injuries caused by forcing plaintiff, while riding in his 
gig, to collide witha bridge, the action of the trial 
court in removing from the court room representa- 
tions of the gig and truss will not be disturbed, where 
they were not introduced in evidence, and defendant’s 
counsel had no opportunity to cross. examine concern- 
ing them.—RAND V. SYMS, Mass., 38 N. E. Rep. 196. 

117. TRUST—W hat Constitutes.—The receipt of money 





by a sheriff in his capacity as a sheriff, on a sale made 
upon an order in partition, and his duty, on demand, 
to pay itto the parties entitled, does not constitute 
him a trustee of a continuing and subsisting trust, 
within the meaning of section 4974, Rev. St.—TOWNSEND 
v. EICHELBERGER, Ohio, 38 N. E. Rep. 207. 

118. TRUSTEES—Personal Advantage.—A trustee may 
not receive personal gain by buying, ata discount, a 
claim against the cestui que trust, and then nominally 
assigning itto another, that the full amount ofthe 
claims may be realized by garnishment of the trust 
fund.—PETRE Vv. BADENOCH, Mich., 60 N. W. Rep. 449. 

119. VENDOR AND PURCHASER—Cancellation of Con- 
tract.—-A provision authorizing an interest in lands to 
be surrendered by an act or operation of law, as well 
as by deed (Rev. Stat. § 2302), is complied with by a 
surrender, with that intent, to the purchaser, of his 
contract to purchase, and an agreement to return a 
check received in payment.—HUTCHINS V. DE Costa, 
Wis., 60 N. W. Rep. 427. 

120. VENDOR AND PURCHASER—Rescission.—Where 
the owner of real estate contracts in writing to sell 
and convey the same to another, and such contract is 
duly signed, witnessed, and acknowledged by such 
owner, and recorded in the office ofthe register of 
deeds in the county where such real estate is situate, 
then one who purchases and receives a conveyance of 
said real estate from said owner takes such real estate 
subject to the rights therein of the vendee in said con 
tract.—HOOCK Vv. BOWMAN, Neb., 60 N. W. Rep. 391. 

121. VENDOR AND VENDEE — Rescission — Misrepre- 
sentations.—A purchaser of real estate has a right to 
believe and rely upon representations made to him by 
his vendor as to the character, quality, and location of 
the property when the facts concerning which the 
representations are made are unknown to the vendee. 
—HOOcK V. BOWMAN, Neb., 60 N. W. Rep. 389. 


122. VENDOR AND VENDEE—Sale of Land—Vendor’s 
Lien.—A corporation is not charged with notice thata 
promissory note is alien on land because, before the 
formation of the corporation, the holder of the note so 
notified a person who was an officer of the corpora- 
tion when it acquired the note.—TAYLOR V. CALLAW4Y, 
Tex., 27S. W. Rep. 934. 


123. W1LL—Charge on Devise—Limitations.—Under a 
will stating that it isthe desire and intention of the 
testator that his sonJ shall have certain land, and 
shall pay his brother a sum of money, J’s personal 
liability to his brother forthe sum named accrues as 
soon as he takes possession of the land.—RICEV. RIcg, 
N. Car., 20S. E. Rep. 185. 


124. WILL — Estate of Wife.—Testator, after giving 
certain legacies to his wife, and $30,000 to be paid to her 
atthe rate of a certain amount per year, and also 
legacies to certain others, gave her all the rest and 
residue of his estate. A later portion of the will pro- 
vided that the wife should receive a yearly sum, or 
what should be requisite for her comfort, and gave his 
executors power to sell his land, and also provided 
that in case of his wife’s death before the payment of 
allthe legacies to her a certain amount should be di- 
vided among certain legatees: Held, that the wife did 
not take an absolute estate in the residuum of the 
property after the payment of the legacies, but the ex- 
ecutors took the residue in trust, to be paid to the wife 
in the yearly sums as provided, or as the court should 
deem her comfort required.—BARNES V. MARSHALL, 
Mich., 60 N. W. Rep. 468. 

125. WITNESS — Transactions with Decedent.—Rev. 
St. 1894, § 506 (Rev. St. 1881, § 498), providing that, in ac- 
tions to which an executor or administrator is a party, 
no necessary party tothe issue or record, having an 
interest adverse to the estate, shall testify against it, 
does not disqualify one from testifying in his own be 
half as to a conversation between himself and decedent, 
where decedent’s estate is not a party, and it is in no 
way interested inthe controversy.—HANKEY V. DOW- 
NEY, Ind., 38 N. E. Rep. 220. 
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